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Dear Sir,

In your letter of 23 December 1998 you asked the Council for Housing, Spatial

Planning and the Environment to draw up an advice on the future Dutch stance

on European environmental policy in the light of the existing and future

possibilities for a multi-speed Europe and for differences in environmental

protection levels within the EU.

We have pleasure in offering you this advice, entitled ‘The Netherlands and the

European Environment’.

The following are some of the key points:

• Environmental policy is based on risks to human health and the vulnerability of

ecosystems. Differential standards in these areas are in principle not

appropriate, except for a relaxation in transitional situations or a tightening in

specific vulnerable areas.

• Variations in local and regional circumstances do however often justify

differentials in product standards, emission standards and policy instruments.

Such differentials are circumscribed by the harmonisation requirements of

policy on the internal market and competition. Within these constraints there is

however scope for differentiation of this kind.



• The Netherlands is no longer a pacesetter in Europe; it can however

(continue to) make a major contribution, within tactical alliances, to

strengthening Community environmental policy.

• Matters requiring attention in order to achieve this strengthening are: ensure

that the environmental acquis is adopted over as much European territory as

possible (also after enlargement); buttress the inspection and enforcement of

environmental policy agreed at the European level; integrate environmental

considerations into other European policy sectors; strengthen the backing for

environmental policy in member states; and ensure that the further

liberalisation of world trade is made subject to environmental conditions.

This advice is also being sent to the State Secretary for Foreign Affairs, Mr. D.A.

Benschop. 

Yours faithfully,

T. Quené (Dr.) W. A. Haeser

Chairman General Secretary
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Su m m a ry and con clu s i on s

I n t r o d u c t i o n

The Eu ropean Un i on pre s en t ly com prises 15 mem ber state s , but talks are bei n g

h eld with at least another 13 po ten tial mem bers : ten from Cen tral and Eastern Eu rope ,

as well as Cypru s , Malta and Tu rkey. In a nu m ber of cases these talks have become full -

bl own nego ti a ti ons abo ut acce s s i on , with some co u n tries po s s i bly acceding to the EU as

e a rly as 2003. This en l a r gem ent is con cen tra ting minds on the futu re dec i s i on - m a k i n g

s tru ctu re within the EU. But the anti c i p a ted en l a r gem ent is also giving rise to qu e s ti on s

a bo ut the shaping of envi ron m ental policy in the Eu ropean Un i on and leading to a re -

think abo ut the role of the Net h erlands in all this.

Un derlying the Mi n i s ter ’s request is the obj ective of realising Dutch envi ron m en-

tal obj ectives as set forth in the Th i rd Na ti onal Envi ron m ental Policy Plan (NEPP3). Th e

qu e s ti ons po s ed by the Mi n i s ter were the fo ll owi n g :

a Should the Net h erlands be see k i n g, in its Eu ropean po l i c y, m a x i mum uniform i ty

in pro tecti on levels? or

b should the Net h erlands be seeking to make active use of the po s s i bi l i ties of fered

by Eu ropean law for a mu l ti - s peed Eu rope and for differen tials in the level of

envi ron m ental pro tecti on? and

c should the Net h erlands be taking a lead in forming all i a n ces with a vi ew to

‘cl o s er coopera ti on’ ?

Eu ropean envi ronmenta l pol icy to  date

Eu ropean envi ron m ental policy got of f to a slow start in the 1950s with a nu m-

ber of s t a n d - a l one directive s . Du ring the 1970s the flow of d i rectives began to ga i n

m om en tum in terms of both their nu m ber and co h eren c y. 1973 saw the publ i c a ti on of

the first Envi ron m ental Acti on Plan (EAP). The First (1973 - 1977) and the Second EAP

(1977-1981) were heavi ly ori en ted tow a rds isolated probl ems and po llut a n t s .

E nvi ron m ental policy at this time was driven mainly by envi ron m ental con s i dera ti on s .

This was to ch a n ge ,h owever. The Th i rd EAP (1982-1986) analys ed the po ten tial adva n-

t a ges and disadva n t a ges of envi ron m ental policy for the internal market and indicated

that envi ron m ental con s i dera ti ons took second place to the internal market .E m i s s i on

s t a n d a rds and produ ct reg u l a ti ons had to be harm on i s ed in order to en su re that com pe-

ti ti on bet ween companies and bet ween co u n tries could proceed with as little hindra n ce

as po s s i bl e .

The Si n gle Eu ropean Act of 1987 devo ted a whole ch a pter to envi ron m ental po l-

i c y. E n s h rining envi ron m ental obj ectives in the Tre a ty in this way gave significant ad d i-

ti onal impetus to envi ron m ental po l i c y; the envi ron m ent was now inclu ded amon gst the





formal obj ectives of the Com mu n i ty. A new shift was discern i ble in the Fo u rth EAP

(1987-1992) tow a rds a more integra ted approach . For the first ti m e , envi ron m ental pro-

tecti on was seen as an integral part of , ra t h er than an ad d i ti on to, the produ cti on

proce s s . Reducing en er gy and raw materials con su m pti on and the closing of c ycles were

n ow on the agen d a .E nvi ron m ental ef fects were analys ed by sector, and new instru m en t s

su ch as taxe s , subsidies and trade a ble em i s s i on ri ghts were introdu ced .

This marked the start of a stra tegic reori en t a ti on of envi ron m ental policy in the EU

wh i ch is ref l ected in the Fifth EAP (1992-1999). This EAP starts by enu n c i a ting a nu m ber of

pri n c i p l e s , most of wh i ch are also to be found in the Tre a ty, su ch as the prec a uti on a ry pri n-

ciple and su s t a i n a ble devel opm en t , and pre s ents an approach of a re s pon s i bi l i ty shared

bet ween govern m ents and target gro u p s . It also introdu ces the con cept of envi ron m en t a l

t h em e s , and short- and lon g - term obj ectives are formu l a ted . The old en d - of - p i pe approach

is abandon ed , and the integra ti on of envi ron m ental obj ectives into the policy of o t h er sec-

tors is espo u s ed . New market - b a s ed instru m ents su ch as tax incen tives and vo lu n t a ry

i n s tru m ents su ch as covenants are also advoc a ted , and ways are con s i dered of making envi-

ron m en t a lly sound dec i s i ons more attractive for produ cers and con su m ers .E nvi ron m en t a l

policy must incre a s i n gly form an integral com pon ent of econ omic dec i s i on s .

The new approach of the Fifth EAP should be implem en ted as far as po s s i ble by

m em ber states at the nati onal or regi onal level in accord a n ce with the su b s i d i a ri ty pri n c i-

p l e , with some room for differen ti a ti on , provi ded nei t h er the basic envi ron m ental qu a l i ty

obj ectives nor the internal market is jeop a rd i s ed as a re su l t . A shift is taking place , i n ten ded

to en su re co s t - ef fectiveness and ef f i c i en c y, wh ereby obj ectives are set at Com mu n i ty level in

f ra m ework directive s , but the mem ber states retain the flex i bi l i ty to ch oose the com bi n a-

ti on of i n s tru m ents wh i ch in their vi ew is most co s t - ef fective and ef f i c i en t . Fra m ework

d i rectives also permit vi ews on the use of envi ron m ental qu a l i ty obj ectives wh i ch are

s om etimes very diver gent to be recon c i l ed . However a con s equ en ce of this is that the

Com m i s s i on , as en forcer of envi ron m ental po l i c y, is less able to en su re ef fective implem en-

t a ti on than would be the case with a sys tem of ri gi d , pre s c ri ptive directives and reg u l a ti on s .

The eva lu a ti on of the Fifth Envi ron m ental Acti on Programme was publ i s h ed at

the end of Novem ber 1999. It was stated there again that, a l t h o u gh a great deal had been

ach i eved , the accom p l i s h m ents are being cancell ed out by rapid growth in sectors su ch as

tra n s port , en er gy and to u ri s m . The Com m i s s i on also poi n ted out that mem ber states are

not yet implem en ting the en ti re sys tem of envi ron m ental reg u l a ti ons (the ‘envi ron m en-

tal acqu i s’) in full . The Sixth EAP, wh i ch wi ll be drawn up in the coming ye a r, wi ll have

to con cen tra te , according to the Com m i s s i on , on ach i eving more eco - ef f i c i ent pattern s

of produ cti on and con su m pti on by decoupling econ omic growth and the envi ron m en t a l

pre s su re it causes.





Bo tt lenecks  in European env ironmenta l  po licy

Po l i c y - m a kers face a nu m ber of probl ems in furt h er devel oping Eu ropean envi-

ron m ental po l i c y.

The f i rs t su ch probl em be a rs on the discussion of the futu re con f i g u ra ti on of t h e

E U. Un cert a i n ty abo ut the futu re dec i s i on-making stru ctu re also means uncert a i n ty

a bo ut the progress of envi ron m ental po l i c y. Ex i s ting all i a n ces and coopera tive rel a ti on-

ships may ch a n ge as the balance of power ch a n ge s . The new mem ber states wi ll have to

be in com p l i a n ce with mu ch of the envi ron m ental acquis on their acce s s i on , but tra n s i-

ti onal peri ods wi ll be agreed for some el em ents because of the hu ge inve s tm ents invo lved

and the insti tuti onal and or ga n i s a ti onal ch a n ges needed . Af ter their acce s s i on these

co u n tries wi ll be able to exercise influ en ce on , and therefore po s s i bly del ay, the furt h er

progress of envi ron m ental po l i c y.

The se co n dprobl em rel a tes the ef fective implem en t a ti on of envi ron m ental po l i c y.

This invo lves four su cce s s ive step s : f i rs t ly the tra n s po s i ti on into nati onal legi s l a ti on , wi t h

del ega ti on wh ere appropri a te to the regi onal level , fo ll owed by implem en t a ti on , i n s pec-

ti on and en forcem en t . All four steps could be improved , with inspecti on and en force-

m ent in particular not on ly needing new instru m en t s , but also being su bj ect to major

bet ween - co u n try differen ces in qu a l i ty. The fines wh i ch can be impo s ed by the Eu rope a n

Com m i s s i on in fact con s ti tute a form i d a ble en forcem ent instru m en t , even the threat of

wh i ch can ach i eve the de s i red ef fect .

The t h i rd probl em rel a tes to the ‘ex ternal integra ti on’ of envi ron m ental obj ective s

i n to the other policy sectors . This is as yet insu f f i c i en t ly devel oped , and is furt h er com p l i c a ted

by the fact that many EU dec i s i ons are made in the sectoral Councils of Mi n i s ters (Tra n s port ,

Agri c u l tu re ,E nvi ron m en t , etc . ) .G iven that financial su pport is a powerful policy instru m en t ,

the all oc a ti on of EU funds is not yet su f f i c i en t ly su bj ected to su s t a i n a bi l i ty cri teri a , wh i ch is

also handicapping this integra ti on proce s s . The non - su s t a i n a ble use of n a tu ral re s o u rces is

s om etimes being sti mu l a ted , for ex a m p l e , and thereby actu a lly sancti on ed , while envi ron-

m ental policy is prom o ting the con cept of su s t a i n a bi l i ty. The reports on the integra ti on of

su s t a i n a bi l i ty policy into the va rious policy sectors su bm i t ted to the Helsinki summit (10-12

Decem ber 1999) contain little by way of con c rete examples of actual integra ti on .

The fou rt h bo t t l en eck con cerns the need to increase public su pport for envi ron-

m ental policy in the va rious mem ber state s , and parti c u l a rly the Acce s s i on Co u n tri e s .

Som etimes the civic insti tuti ons needed are missing, or the ad m i n i s tra tive mach i n ery is

i n su f f i c i en t . If the ex pertise and invo lvem ent of s oc i etal stakeh o l ders and govern m en t

s tru ctu res are not en ga ged , the ef fective implem en t a ti on of envi ron m ental policy is

almost impo s s i bl e .





And f i f t h ly, devel opm ents are taking place , also at the gl obal level , rega rding the

rel a ti onship bet ween trade and the envi ron m ent wh i ch could have major con s equ en ce s

for the rel a ti onship bet ween the internal market and the envi ron m ent within the EU.

The Mi ll en n ium Round of the World Trade Orga n i s a ti on (WTO) wi ll start in 2000, a n d

the re sults could have far- re aching con s equ en ces for the freedom of the EU to pursue its

own envi ron m ental po l i c y. Am on gst the topics wh i ch need to be discussed are the scope

for gra n ting ex port su b s i d i e s , for using eco l a belling to inform con su m ers and for rej ect-

ing produ cts because of t h eir envi ron m ental or health ef fect s . An o t h er crucial issue is

wh et h er WTO agreem ents take preceden ce in intern a ti onal law over mu l ti l a teral and

o t h er envi ron m ental agreem en t s .

Uniformity and di f ferentia tion

The concepts of uniformity and differentiation lie at the heart of European envi-

ronmental policy. The key point here is the degree of flexibility permitted under European

law to pursue an environmental policy tailored to local and regional circumstances. These

local and regional circumstances are extremely diverse,and the forthcoming enlargement

of the EU will only increase this diversity further. Where environmental quality standards

are based on health risks for humans and animals and the vulnerability of ecosystems,

widely differing measures are needed to produce an adequate ultimate level of environ-

mental protection. This flexibility is constrained by the need for harmonisation imposed

by the EU internal market and competition policy. The differences which exist should in

principle not affect relative competitiveness or create obstacles to trade.

Con tra ry to what many think, EU reg u l a ti on alre ady permits a con s i dera ble mea-

su re of d i f feren ti a ti on in Eu ropean envi ron m ental po l i c y. The ex tent po s s i ble depen d s

on wh et h er the reg u l a ti on is based on the Envi ron m ent Title of the EU Tre a ty or is moti-

va ted by internal market harm on i s a ti on . The po s s i bi l i ties for and limits of d i f feren ti a-

ti on can be su m m a ri s ed as fo ll ows :

¬ Di f feren tials in envi ron m ental qu a l i ty standards for water, s oil and air can be ju s-

ti f i ed by differen ces in regi onal and local circ u m s t a n ce s . This can lead to maxi-

mum perm i s s i ble limit va lues and de s i red target va lues wh i ch may diver ge in

order to pro tect spec i f i c , s en s i tive eco s ys tem s .

¬ Di f feren tials in em i s s i on standards can be ju s ti f i ed by the prox i m i ty of con cen-

tra ti ons of econ omic activi ty or pop u l a ti on , or of s en s i tive eco s ys tem s .

Di f feren tials in em i s s i on standards are to some ex tent re s tri cted by internal mar-

ket policy and com peti ti on , but this re s tri cti on is not absolute .

¬ Di f feren ti a ti on in produ ct standards is severely re s tri cted by policy to implem en t

a single internal market and com peti ti on po l i c y. The internal market requ i re s

produ cti on and market con d i ti ons to be made as equal as po s s i ble and com peti-





ti on policy requ i res the dismantling of trade barri ers .

¬ Di f feren ti a ti on can also rel a te , even wh ere the policy obj ectives are the same, to

the ch oi ce of i n s tru m en t s . As long as a co u n try meets its obj ectives within the

peri ods set it seems logical to all ow it to determine itsel f h ow it does this. But

t h ere is not unlimited lati tu de for differen ti a ti on here . The Eu rope a n

Com m i s s i on wi ll need to be sati s f i ed that the instru m ents do not affect com peti-

tiveness too gre a t ly, and that they are likely to be su f f i c i en t ly ef fective (e.g.

coven a n t s , ben ch m a rk i n g ) . In s tru m ents wh i ch in particular have been de s i gn ed

to act at intern a ti onal level wi ll cert a i n ly have to be introdu ced as uniform ly as

po s s i ble in order to en su re that the area covered is as wi de as po s s i bl e .

The V ROM Council took an in-depth look at the history and pre s ent status of

six examples from the annals of Dutch envi ron m ental policy wh i ch rel a te to differen ti a-

ti on . These examples are intere s ting because they rel a te to some of the most ref ractory

a reas of Dutch envi ron m ental po l i c y, p a rt ly because they can on ly be tack l ed ef fectively

by intern a ti onal coopera ti on . Th ey are : cl i m a te ch a n ge , ac i d i f i c a ti on , eutroph i c a ti on ,

w a s te , pri ori ty su b s t a n ces and pe s ti c i de s . The scope for differen ti a ti on proves to have

been limited , but there are of ten arguments for differen ti a ti on in em i s s i on standard s ,

produ ct standards and instru m en t s . The arguments are usu a lly rel a ted to the vu l n era bi l-

i ty of s pecific areas or the tra n s bo u n d a ry natu re of em i s s i on s . The harm on i s a ti on

requ i rem ents of the internal market and com peti ti on policy repre s ent a con s tra i n t , h ow-

ever. The Net h erlands wi ll have to remain alert on a nu m ber of d i f ferent issues to en su re

that it makes a ti m ely case for differen ti a ti on in Bru s s els wh ere de s i red . It is also vi t a l

that it con tri butes to con ceptual thinking and to innova ti on on instru m en t s .

Pace s et ters are vital catalysts for ch a n ges in soc i ety su ch as the devel opm ent of

envi ron m ental po l i c y. The Net h erlands has had , toget h er with co u n tries like Den m a rk

and Germ a ny, a major impact on the devel opm ent of Eu ropean envi ron m ental po l i c y.

The Net h erlands has in particular been at the foref ront in terms of the con ceptual think-

i n g, p l a n n i n g, i n n ova ti on with rega rd to instru m ents and the practical tra n s l a ti on of

policy to regi onal and local govern m ent and the va rious soc i etal pro t a gon i s t s . Th e

Net h erlands has qu i te con s c i o u s ly set out to exercise con s i dera ble influ en ce on the evo-

luti on of envi ron m ental policy in Bru s s el s . Ex peri en ce and ex pertise were made ava i l a bl e

by means of s econ d m en t s , coopera tive links with other co u n tries have been devel oped ,

the pre s i dency was uti l i s ed stra tegi c a lly, and so on . The EU’s Fifth Envi ron m ental Acti on

Progra m m e , for ex a m p l e , d rew heavi ly on the sys tem of the Dutch Na ti on a l

E nvi ron m ental Policy Plans.





It must be said, h owever, that in recent ye a rs the Net h erlands has been less in the

va n g u a rd ,p a rti c u l a rly in rel a ti on to the implem en t a ti on of envi ron m ental po l i c y.

Fu rt h erm ore the V ROM Council is under the impre s s i on that, de s p i te the influ en ce

wh i ch the Net h erlands has had in the past on the cre a ti on of Eu ropean envi ron m en t a l

po l i c y, t h ere is a wi de gulf bet ween po l i c y - m a kers in the Dutch ministries and those in

Bru s s el s . Al t h o u gh 70-80% of Dutch envi ron m ental legi s l a ti on is determ i n ed direct ly or

i n d i rect ly by the EU, Bru s s els seems a long way aw ay to many Dutch po l i ticians and of f i-

c i a l s . Th ere is also som etimes a con s i dera ble gap bet ween the nego ti a tors in Bru s s els and

the futu re implem en ters of this policy in the Net h erl a n d s .

The VROM Council’ s  answers to the  questions  of  the Mi nis ter

Uniform protection level throughout  Europe?

Any de s i red level of envi ron m ental pro tecti on (in terms of qu a l i ty standards) is

b a s ed on some form of s c i en tific and/or po l i tical con s en sus on the accept a bi l i ty of t h e

risks to human health and the vu l n era bi l i ty of eco s ys tem s . These are tra n s l a ted into limit

va lues and som etimes also target va lues for indivi dual po llut a n t s . A differen ti a ted

a pproach to the underlying risk assessments bet ween mem ber states is not appropri a te

bel ow a certain level : a Greek woman and a Swiss man do not differ in their sen s i tivi ty to

po lluti on , and nor do a Spanish and a Finnish osprey, so there are no grounds for differ-

en ti a ti on in risks in this re s pect . These risk assessments may of co u rse be ad ju s ted at any

time by dec i s i on - m a kers on the basis of n ew scien tific data or social con s i dera ti on s , but

t h ey wi ll then again app ly to all mem ber state s . In so far as the Mi n i s ter ’s qu e s ti on rel a te s

to human health, it can be answered very cl e a rly in the affirm a tive : the assessment of t h e

health risks wh i ch are accept a ble should be the same thro u gh o ut the EU and should lead

to the same basic set of limit and target va lues every wh ere . In the case of envi ron m en t a l

ef fects wh i ch affect human well - being but do not thre a ten health and do not cro s s

n a ti onal fron ti ers (su ch as noi s e ) , a uniform level of pro tecti on need not nece s s a ri ly be

i m po s ed mandatori ly; n a ti onal or regi onal standards can be set within a certain ra n ge

wh i ch ref l ect local circ u m s t a n ces and preferen ce s . A certain differen ti a ti on is po s s i ble in

rel a ti on to eco s ys tem s : s en s i tive eco s ys tems may ju s tify a high er pro tecti on level . F i n a lly,

s t a n d a rds less stri n gent than the uniform pro tecti on level can be con tem p l a ted for a pre -

a greed peri od , provi ded this is on ly a tra n s i ti onal situ a ti on . In su ch cases the time over

wh i ch the final obj ective is ach i eved may be nego ti a bl e , but not the final obj ective itsel f .

Different iati on i n the manner  in  which the  protect ion level  is achieved?

G iven envi ron m ental qu a l i ty standards based on risks to the health of hu m a n s

and animals, and on the vu l n era bi l i ty of eco s ys tem s , con s i dera ble va ri a ti on wi ll be

n eeded in the way in wh i ch the pro tecti on level is ach i eved . Th ere is alre ady a hu ge





d ivers i ty in local and regi onal circ u m s t a n ces , and this divers i ty wi ll increase furt h er wi t h

the en l a r gem ent of the EU. These circ u m s t a n ces inclu de pop u l a ti on den s i ty, s oil ch a rac-

teri s ti c s ,w a ter re s o u rce s , bi od ivers i ty, prec i p i t a ti on pattern s ,i n du s tri a l i s a ti on ,a gri c u l-

tu re and animal hu s b a n d ry, etc . Va ri a ti on wi ll therefore be needed in em i s s i on and 

produ ct standards to produ ce a sati s f actory final situ a ti on in terms of the pro tecti on

l evel . This is of ten rega rded , i n correct ly, as a differen ti a ti on in the level of pro tecti on .

The Net h erlands must also be re ady to argue for differen ces in speed , em i s s i on

s t a n d a rds and produ ct standards for itsel f , wh ere nece s s a ry. In the vi ew of the Council it

is equ a lly important that differen ti a ti on in the perm i t ted instru m ents should be perm i t-

ted .G iven the divers i ty of l ocal circ u m s t a n ces it is very important that EU directives and

reg u l a ti ons should shift from means-ori en ted to re su l t s - ori en ted measu re s . Coven a n t s

a re a good example of t h i s ,a l t h o u gh this instru m ent is not equ a lly appropri a te in all

m em ber states given the differen ces in size ,l egal sys tem and cultu re . This wi ll make

to u gh demands in terms of i m provem ents in the qu a l i ty and coord i n a ti on of i n s pecti on

and en forcem ent in all mem ber state s . Fu rt h erm ore ,i n s tru m ents de s i gn ed in parti c u l a r

to opera te at the intern a ti onal level wi ll have to be introdu ced as uniform ly as po s s i ble in

order to maximise the terri tory over wh i ch they app ly. The scope for differen ti a ti on in

produ ct standard s , em i s s i on standards and instru m ents is limited because of Eu rope a n

policy on the internal market and com peti ti on . The rules con cern ed do however provi de

s ome lati tu de for differen ti a ti on .

A lead  rol e for the Netherlands  in seeking  closer cooperation?

The Net h erlands is incre a s i n gly becoming a pa rt of Eu rope . Most envi ron m en-

tal matters can on ly be solved thro u gh intern a ti onal coopera ti on , and even this is diffi-

cult en o u gh . Th ere wi ll sti ll however be room for co u n tries wh i ch , in close coopera ti on

with like - m i n ded mem ber state s , wish to exert pre s su re to go beyond the com m on

den om i n a tor in certain policy are a s . These tra i l bl a zers are nece s s a ry, but can on ly func-

ti on properly if t h ey form tem pora ry tactical all i a n ces with other mem ber state s . A

‘h o l i er- t h a n - t h o u’ a t ti tu de in this rega rd wi ll be co u n terprodu ctive , and it is also cl e a r

that (the re s tora ti on of ) cred i bi l i ty is an essen tial precon d i ti on if the Net h erlands is to

p l ay a sti mu l a tory role in the furt h er devel opm ent of Eu ropean envi ron m ental po l i c y.

It is sti ll unclear prec i s ely what form this cl o s er coopera ti on wi ll take . This is

rel a ted cl o s ely to the fort h coming ch a n ges in the EU’s dec i s i on-making stru ctu re . But

the Mi n i s ter ’s qu e s ti on can therefore be answered in the affirm a tive . The Net h erl a n d s

can cert a i n ly, with appropri a te mode s ty and a re s tored cred i bi l i ty in rel a ti on to its imple-

m en t a ti on of EU po l i c y, p a rti c i p a te in a va n g u a rd group wh i ch see k s , for ex a m p l e , to

devel op new instru m ents for cl i m a te po l i c y. The discussions alre ady taking place abo ut

the introdu cti on of a Eu ropean en er gy / C O2 tax in a small group of co u n tries exem p l i f i e s





this well . The Net h erlands could also join with other co u n tries in advoc a ti n g, for ex a m-

p l e : an innova tive rethink on the issue of w a s te ,i m proving the implem en t a bi l i ty of reg u-

l a ti ons and inspecti on and en forcem ent at nati onal and regi onal but also Eu ropean level ,

cl o s er integra ti on bet ween the va rious policy sectors at the Eu ropean Com m i s s i on , bo l-

s tering the su pport for envi ron m ental policy and the role of envi ron m ental or ga n i s a-

ti ons in the Acce s s i on Co u n tri e s , and placing Eu ropean funding on a su s t a i n a ble basis.

And in rel a ti on to the po s tu re of the EU in the fort h coming WTO Mi ll en n ium Ro u n d ,

the aim should be to en su re that intern a ti onal trade tre a ties incorpora te envi ron m en t a l

con d i ti on s , and do not detract from pre s ent Eu ropean envi ron m ental po l i c y.

R e c o m m e n d a t i o n s :

1 E s s en ti a lly the level of pro tecti on for hu m a n s , animals and eco s ys tems as

ref l ected in envi ron m ental qu a l i ty standards should be the same every wh ere

because these standards are based on the maximum perm i s s i ble ri s k s . A high er

l evel of pro tecti on can be provi ded in spec i f i c , vu l n era ble areas or in specific 

s i tu a ti ons wh ere ra re flora , fauna or eco s ys tems are in need of pro tecti on . A tem-

pora ry rel a x a ti on of the pro tecti on level may also be perm i s s i ble as a tra n s i ti on a l

s i tu a ti on .

2 In the case of envi ron m ental ef fects wh i ch affect human well - being but do not

t h re a ten human health and do not cross nati onal fron ti ers (su ch as noi s e ) , a uni-

form EU-wi de pro tecti on level should be formu l a ted , but this need not nece s s a r-

i ly be impo s ed mandatori ly; the standards implem en ted at the nati onal or

regi onal level could be set within a certain ra n ge ,a ppropri a te to local circ u m-

s t a n ces and preferen ce s .

3 Di f ferent measu res and instru m ents are needed to ach i eve a uniform basic level

of pro tecti on in different local situ a ti on s , so that there may be differen ti a ti on in

em i s s i on standard s , produ ct standards and instru m en t s . Di f ferent ti m et a bles may

also be agreed wh en directives are being adopted or du ring acce s s i on nego ti a-

ti on s . Th ere can be no argument for a perm a n ent rel a x a ti on , h owever.

4 It is becoming incre a s i n gly unlikely that indivi dual mem ber states wi ll act as

p ace s et ter. Tem pora ry coopera ti on bet ween tactical all i a n ces of m em ber states in

order to bo l s ter Com mu n i ty envi ron m ental policy is more likely. Th e

Net h erlands can in the vi ew of the V ROM Council cert a i n ly play a role in su ch

a ll i a n ce s , for example in devel oping instru m ents for cl i m a te po l i c y: a Eu rope a n

en er gy / C O2 t a x , trade a ble em i s s i on ri gh t s . It can also con tri bute to a con ceptu a l

rethink on the issue of w a s te .





5 The Net h erlands must be alert to devel opm ents rel a tive to the va rious envi ron-

m ental issu e s . Eu ropean envi ron m ental obj ectives may be ex pre s s ed in terms of

re sults to be ach i eved , and they must therefore be re a l i s a bl e ,a m on gst other re a-

s ons so that the Net h erlands retains its cred i bi l i ty in nego ti a ti ons on Eu rope a n

envi ron m ental po l i c y. The obj ectives of the NEPP3 are being eva lu a ted for the

p u rposes of the NEPP4, and the re sults of this eva lu a ti on wi ll affect the Dutch

s t a n ce on the va rious issues at the Eu ropean level . Equ a lly import a n t ,h owever, i s

that Dutch ef forts in envi ron m ental diplom acy should - in coopera ti on wi t h

o t h er mem ber states - ad d ress the bo t t l en ecks to the furt h er progress of

Eu ropean envi ron m ental po l i c y.

6 As far as the fort h coming en l a r gem ent of the EU is con cern ed , the envi ron m en-

tal acquis should app ly to as large a terri tory as po s s i bl e . This wi ll ulti m a tely pro-

du ce the gre a test envi ron m ental ben ef i t . Acce s s i on Co u n tries wi ll cert a i n ly have

to be all owed tra n s i ti onal peri od s , but all agreem ents must envi s a ge the adopti on

in full of the envi ron m ental acquis and full mem bers h i p. It wi ll therefore be not

so mu ch a qu e s ti on of a mu l ti - s peed Eu rope as a Eu rope with different ‘d i s t a n ce s

to target’, these targets not va rying bet ween co u n tri e s .

7 In order to en su re that Eu ropean envi ron m ental policy is ef fectively imple-

m en ted ,n a ti onal and Eu ropean inspecti on and en forcem ent agen c i e s , wh i ch are

coopera ting well toget h er, a re in urgent need of s tren g t h en i n g. The functi on

wh i ch con s erva ti on and envi ron m ental or ga n i s a ti ons alre ady fulfil as wh i s t l e -

bl owers for the Eu ropean Com m i s s i on and the Eu ropean Co u rt of Ju s ti ce wh ere

i m p l em en t a ti on is inadequ a te can be ex ten ded and wi ll also fulfil a vital role in

the Acce s s i on Co u n tri e s .

8 E nvi ron m ental policy must be integra ted more thoro u gh ly into other policy sec-

tors . Ch a n ges should be made to en su re more coord i n a ti on and hori zontal har-

m on i s a ti on bet ween the sectoral Councils of Mi n i s ters . It is important in this

con n ecti on that the dec i s i on-making role of the Eu ropean Pa rl i a m ent is

s tren g t h en ed . Eu ropean funding, mu ch of wh i ch is all oc a ted sectora lly, must be

m ade su bj ect to clear con d i ti ons as to su s t a i n a bi l i ty and the assessment of envi-

ron m ental impact s .

9 Building su pport for envi ron m ental policy in nati onal soc i eties is a precon d i ti on

for the stren g t h ening of envi ron m ental policy and the policing of its implem en-

t a ti on . This must be fac i l i t a ted thro u gh Eu ropean measu re s , but su pport - bu i l d-

ing is an activi ty well su i ted to being undert a ken by indivi dual mem ber states in

bi l a teral coopera ti on with other mem ber states or applicant state s . A great deal is





a l re ady happen i n g, but this needs to be rei n forced , with mem ber states making

use of t h eir ex pertise and knowl ed ge in areas of envi ron m ental policy in wh i ch

t h ey are them s elves stron g.

1 0 The quest for the gre a ter libera l i s a ti on of world trade should be accom p a n i ed by

a gre a ter intern a l i s a ti on of policy on the envi ron m ent and su s t a i n a bi l i ty. Not on e

wi t h o ut the other. E f forts should be made du ring the Mi ll en n ium Round to

a n ch or envi ron m ental requ i rem ents more firm ly in intern a ti onal trade agree-

m en t s . The shifting of envi ron m ental costs to others must be preven ted , and all

co u n tries must have fair access to the gl obal ‘eco s p ace’.



Pre s su res on land re s o u rces and landscapes from urban areas and 

tra n s port net work

So u rce : E E A





1 In trodu c ti on

The 1999 Work Programme of the Council for Ho u s i n g, S p a tial Planning and

the Envi ron m ent (the ‘V ROM Co u n c i l ’ or ‘Council’) refers to a request for an advi ce on

the po s i ti on the Net h erlands should adopt on the devel opm ent of Eu ropean envi ron-

m ental policy in an expanding Eu ropean Un i on (EU). The Council received the requ e s t

( s ee An n ex 1) toget h er with a request to advise on the ‘eco l ogical foo tpri n t’. The Co u n c i l

com p l eted its work on the eco l ogical foo tprint with the formal adopti on , in Septem ber

of this ye a r, of its advi ce ‘G l obal su s t a i n a bi l i ty and the Eco l ogical Foo tpri n t’1.

The pre s ent advi ce is stron gly ori en ted tow a rds the Dutch stance on policy at

the Eu ropean level , as spec i f i ed in the advi ce requ e s t . The interest of the Mi n i s ter is par-

ti c u l a rly in the ach i evem ent of the Dutch envi ron m ental policy obj ectives as spec i f i ed in

the NEPP3 (Th i rd Na ti onal Envi ron m ental Policy Plan). The key qu e s ti on in this rega rd

is how the Net h erlands can best ex p l oit the scope , both ex i s ting and futu re , for Eu rope a n

envi ron m ental policy to adva n ce at different speeds and with differing levels of envi ron-

m ental pro tecti on . This qu e s ti on does not on ly arise in con n ecti on with the acce s s i on of

n ew mem ber state s , but is also rel evant within the pre s ent EU-15. The envi ron m en t a l

policy discussions bet ween the Nort h ern and So ut h ern mem ber states te s tify to this, a s

does the fact that Eu ropean envi ron m ental policy alre ady ex h i bi t s , in va rious form s ,d i f-

fering speeds and levels of pro tecti on , in terms both of actual con tent and of i m p l em en-

t a ti on . The recent Tre a ty of Am s terd a m2 c re a ted furt h er flex i bi l i ty in this rega rd , and the

f utu re en l a r gem ent of the EU makes this qu e s ti on parti c u l a rly top i c a l .

The Mi n i s ter po s ed the fo ll owing qu e s ti ons in this rega rd :

a Should the Net h erlands be see k i n g, in its Eu ropean po l i c y, m a x i mum uniform i ty

in pro tecti on levels? or

b should the Net h erlands be seeking to make active use of the po s s i bi l i ties of fered

by Eu ropean law for a mu l ti - s peed Eu rope and for differen tials in the level of

envi ron m ental pro tecti on? and

c should the Net h erlands be taking a lead in forming all i a n ces with a vi ew to

‘cl o s er coopera ti on’ ?

In order to answer these qu e s ti on ,s tock must be taken of wh ere Eu ropean envi ron-

m ental policy has got to so far, and of the va rious po s i ti ons on the issue of d i f feren ti a ti on .

The Council discovered that policy in this area is in a state of f lu x , but also that the know-

1 V ROM Co u n c i l : Mondiale du u r z a a m h eid en de eco l ogi s che voet a fd ru k . Advi ce no. 1 6 . The Ha g u e ,

1 9 9 9 .E n glish tra n s l a ti on ava i l a bl e .
2 E n tered into force May 1999.





l ed ge needed to ad d ress these issues is not very broadly spre ad . In drawing up this advi ce the

Council therefore con su l ted va rious ex ternal ex pert s , both verb a lly and in wri ti n g.

In a short retro s pective eva lu a ti on , the Council iden ti f i e s , in ch a pter 2, the main

devel opm ents in Eu ropean envi ron m ental po l i c y, and the main bo t t l en ecks con s tra i n i n g

its furt h er devel opm en t . Na tu ra lly these matters are affected by the fort h coming en l a r ge-

m ent of the EU. This en l a r gem ent is not however the su bj ect of this advi ce , and wi ll on ly

be discussed peri ph era lly. Ch a pter 3 con s i ders the terms ‘u n i form i ty ’ and ‘d i f feren ti a ti on’,

i llu s tra ting them by taking a bi rd ’s eye look at six envi ron m ental issues in the

Net h erl a n d s . Ch a pter 3 also looks at the ph en om en on of the ‘p ace s et ter ’. In ch a pter 4 the

Council states its po s i ti on in rel a ti on to the bo t t l en ecks to furt h er ex p a n s i on of

Eu ropean envi ron m ental policy listed in ch a pter 2, and the specific qu e s ti ons po s ed by

the Mi n i s ter are answered . The recom m en d a ti ons of the Council are set forth at the en d

of the su m m a ry. Appen ded to this advi ce are : the text of the advi ce request (An n ex 1), a

gl o s s a ry of terms and abbrevi a ti ons used (An n ex 2), f u rt h er inform a ti on on the en l a r ge-

m ent of the EU (An n ex 3) and a statem ent of the com po s i ti on of the Council (An n ex 4).





2 Eu ropean envi ron m en tel po l i c y:

a bri ef revi ew

The aut h ors of the ori ginal tre a ty establishing the Com mu n i ty, the Tre a ty Of

Rome (1956/1957) con cen tra ted exclu s ively on econ omic coopera ti on . A start was on ly

m ade with a com m on envi ron m ental policy in October 1972, as a re sult of pre s su re s

f rom heads of s t a te and leaders of govern m en t s . Si n ce then there have been five

E nvi ron m ental Acti on Programmes (EAPs ) , with a sixth EAP in the of f i n g, and the EU

has produ ced more than 260 items of envi ron m ental legi s l a ti on , a p a rt from all the

a m en d m en t s .

This ch a pter bri ef ly de s c ri bes the devel opm ent of com mu n i ty envi ron m ental po l-

icy and iden tifies the main bo t t l en ecks con s training its furt h er devel opm en t . A nu m ber of

boxes on the pre s ent state of Eu rope’s envi ron m ent are inclu ded for inform a ti on purpo s e s .

2 . 1 Devel opments in  the common env i ronmenta l policy

We begin by bri ef ly revi ewing the devel opm ent of the pre s ent reg u l a tory stru c-

tu re . The five EAPs are then con s i dered in tu rn , and the sixth EAP is previ ewed . Th i rdly,

we look at progress being made with the ‘ex ternal integra ti on’ of Eu ropean envi ron m en-

tal policy into other EU policy sectors . And finally the Council examines the invo lvem en t

of the va rious social partn ers in EU envi ron m ental po l i c y.

2 . 1 . 1 Rev iew of e nvi ronmenta l l egi sla t ion

The first Eu ropean envi ron m ental directive3 d a tes from 1959 and contains basic

s t a n d a rds for “the health pro tecti on of the gen eral public and workers against the dan-

gers of i onising rad i a ti on”. In 1967 came the second directive “rega rding the approx i m a-

ti on of l aws , reg u l a ti ons and ad m i n i s tra tive provi s i ons rel a ting to the cl a s s i f i c a ti on ,p ack-

a ging and labelling of d a n gerous su b s t a n ce s”. In 1970 three directives on motor veh i cl e s

were en acted , dealing with matters su ch as roadworthiness inspecti on s , n oise and

exhaust sys tem s , and reg u l a ting em i s s i ons in exhaust ga s e s . In 1972 fo ll owed reg u l a ti on s

for diesel en gi n e s , in 1973 for solvents and deter gen t s , and in 1974 for agri c u l tu ral and

fore s try tractors , and the 1970 directive on exhaust gases from motor veh i cles with el ec-

trical ign i ti on was amen ded for the first ti m e . In 1975 came reg u l a ti ons on aero s o l s , a n d

the use of n a tu ral gas in power stati ons fo ll owed ,s everal months later, by reg u l a ti ons on

the use of petro l eum produ cts in power stati on s , the disposal of w a s te oi l s , and su rf ace

w a ter qu a l i ty requ i rem ents for producing drinking water. 1975 also saw the first directive

on waste and the first directive on the su l phur con tent of certain liquid fuel s . Th ere then

3 In Eu ropean terms rad i o l ogical pro tecti on in fact falls under nu clear en er gy ra t h er than the envi ron m en t .





fo ll owed , in rapid su cce s s i on , rules on ferti l i s ers , bathing water qu a l i ty, po lych l ori n a ted

com po u n d s ,d a n gerous su b s t a n ces in the aqu a tic envi ron m en t , paints and pri n ting inks,

the lead con tent of petro l , n oise from equ i pm ent on building site s , pe s ti c i des and bi rd

s tocks (in April 1979). A ste ady produ cti on of d i rectives has since con ti nu ed . Me a nwh i l e

a whole raft of a greem ents were being made , by means of con clu s i ons and re s o luti on s4,

on re s e a rch progra m m e s , ad m i s s i on to va rious intern a ti onal envi ron m ental tre a ti e s ,

produ ct labell i n g, the harm on i s a ti on of certain excise duti e s , etc . Com mu n i ty policy is

t h erefore broadening out and becoming more com preh en s ive , and this process has also

been occ u rring in the va rious EAPs .

2 . 1 . 2 The suc cessi ve EAPs

In re s ponse to the 1972 UN Con feren ce on the Human Envi ron m ent in

S tockholm and to growing public disqu i et abo ut the limits to growth (Club of Rom e ) ,

Eu ropean heads of govern m ent dec i ded at a summit con feren ce in Pa ris in 1972 that a

com m on envi ron m ental policy should be launch ed . The Eu ropean Com m i s s i on pro-

du ced the first EAP as a re s ponse to this. This doc u m ent ra i s ed in con ceptual term s5 t h e

i n terdepen den ce bet ween econ omic devel opm ent and living standards on one hand and

envi ron m ental pro tecti on on the other; it talked abo ut the ra ti onal use of raw materi a l s ,

the need for an eco l ogical balance , and abo ut the preven ti on , redu cti on and con trol of

envi ron m ental damage . This line was con ti nu ed in the Second EAP (1977-81). In bo t h

the First and Second EAPs , h owever, the first con c rete steps were stron gly ori en ted

tow a rds isolated probl ems and po llut a n t s : qu a l i ty standards for air and water, and atten-

ti on for waste issu e s .

In these early ye a rs envi ron m ental policy was driven mainly by envi ron m en t a l

con s i dera ti on s . Th ere was a ch a n ge of em phasis in the Th i rd (1982-1986) and Fo u rt h

(1987-1992) EAPs ,h owever, wh i ch were mu ch more con cern ed with the process of con-

su m m a ting the internal market . The Th i rd EAP ex a m i n ed the po ten tial adva n t a ges and

d i s adva n t a ges of envi ron m ental policy for the internal market , and made it clear that the

envi ron m ent was su b s ervi ent to internal market con s i dera ti on s . E m i s s i ons standards and

produ ct reg u l a ti on should be harm on i s ed in order to permit the com peti ti on bet ween

companies and bet ween co u n tries to be as untra m m ell ed as po s s i bl e . Th ere is a shift in

the Th i rd EAP from a qu a l i ty - b a s ed to an em i s s i on s - b a s ed approach , with the focus on

4 No te the differen ce .O f the instru m ents ‘reg u l a ti on ,d i rective , dec i s i on , con clu s i on ,a greem en t , re s o lu-

ti on , recom m en d a ti on , advi ce , com mu n i c a ti on’, on ly the first three are bi n d i n g, i . e .t h ey can statutori ly

‘ i n tegra te’ the legi s l a ti on of m em ber state s . The first EAP was the on ly one to be adopted by the Co u n c i l

of Mi n i s ters , the su cceeding ones ‘on ly ’ being accepted by re s o luti on , and therefore not being bi n d i n g.

See also H.G. Seven s ter: Mi l i eu bel eid en gem een s ch a p s rech t ,h et interne ju ri d i s che kader en de pra k tij k .

Deven ter, 1 9 9 2 , p. 2 2 . This series is based on the EC Tre a ty, but there are differen ces bet ween tre a ti e s . In

the Eu ra tom Tre a ty, for ex a m p l e , a recom m en d a ti on is binding on the parties to the Tre a ty.
5 Ch ri s tian Hey / Ka rola Ta s s ch n er: A cri tical eva lu a ti on of ava i l a ble Eu ropean Legi s l a ti on on In du s try

and the Envi ron m en t ,E E B, Bru s s el s , Dec .1 9 9 8 .





the formu l a ti on of em i s s i ons standards for both stati on a ry and mobile source s . But the

obj ectives of the First and Second EAPs were re a s s erted and they refer po s i tively to the

con cept of su s t a i n a ble devel opm en t .

The Si n gle Eu ropean Act of 1987 devo ted a whole ch a pter spec i f i c a lly to envi ron-

m ental po l i c y. E n s h rining envi ron m ental obj ectives in the Tre a ty in this way gave sign i f i-

cant ad d i ti onal impetus to envi ron m ental po l i c y, wh i ch also found ex pre s s i on in the

Fo u rth EAP; the envi ron m ent was now inclu ded amon gst the formal obj ectives of t h e

Com mu n i ty. 1987 was also de s i gn a ted Eu ropean Year of the Envi ron m en t . A new shift

was discern i ble in the Fo u rth EAP, tow a rds an integra ted approach . For the first ti m e ,

envi ron m ental pro tecti on was seen as an integral part of , ra t h er than an ad d i ti on to, t h e

produ cti on proce s s . Reducing en er gy and raw materials con su m pti on and the closing of

c ycles were now on the agen d a .E nvi ron m ental ef fects were analys ed by sector, and new

i n s tru m ents su ch as taxe s , subsidies and trade a ble em i s s i on ri ghts were introdu ced . Th i s

m a rked the start of a stra tegic reori en t a ti on of envi ron m ental policy in the EU wh i ch

took place du ring the ye a rs 1989-1994. The ideas in the Fo u rth EAP (integra ted

a pproach , n ew instru m en t s ,s ectoral analysis) were devel oped furt h er. This ch a n ge is

s om etimes de s c ri bed as a parad i gm shift, f rom a trade ori en t a ti on to a su s t a i n a bl e

f ra m ework , with envi ron m ental policy incre a s i n gly becoming an insep a ra ble com pon en t

of econ omic dec i s i on s . Du ring this peri od the urgency of the cl i m a te probl em bec a m e

cl e a rer, the UN Con feren ce on Envi ron m ent and Devel opm ent was held in Rio in 1992,

producing Agenda 21, and the EU began to seek to profile itsel f as a gl obal leader in the

f i eld of the envi ron m en t . Th ere was a ‘s econd wave’ of p u blic disqu i et abo ut the envi ron-

m en t . Th ere was an ex p l o s ive growth in the mem bership of envi ron m ental or ga n i s a-

ti on s , and in Eu rope there was also an increase in the nu m ber of envi ron m ental or ga n i-

s a ti on s ; green parties won more seats in nati onal parl i a m ents and in the Eu rope a n

Pa rl i a m en t .

This stra tegic reori en t a ti on was also ref l ected in the Fifth EAP (1992-1999). Th i s

EAP starts by enu n c i a ting a nu m ber of principles wh i ch are for the gre a ter part also to

be found in the Tre a ty, su ch as the prec a uti on a ry principle and su s t a i n a ble devel opm en t ,

and pre s ents an approach of a re s pon s i bi l i ty shared bet ween govern m ents and target

gro u p s . It also introdu ced the con cept of envi ron m ental them e s , and short- and lon g -

term intern a ti onal obj ectives were formu l a ted . The old en d - of - p i pe approach was aban-

don ed , and the integra ti on of envi ron m ental obj ectives into the policy of o t h er sectors

was espo u s ed . New market - b a s ed instru m ents su ch as tax incen tives and vo lu n t a ry

i n s tru m ents su ch as covenants were also advoc a ted , and ways were con s i dered of m a k i n g

envi ron m en t a lly sound dec i s i ons more attractive for produ cers and con su m ers . The vi t a l

roles of envi ron m ental or ga n i s a ti ons and local govern m ent were also recogn i s ed ,a n d

m ed ium and long term obj ectives were set for a nu m ber of po llut a n t s .





The new approach announced in the Fifth EAP, wh i ch was accepted by re s o luti on

but was not form a lly adopted , should be implem en ted as far as po s s i ble by mem ber

s t a tes at the nati onal or regi onal level in accord a n ce with the su b s i d i a ri ty pri n c i p l e , wi t h

s ome room for differen ti a ti on , provi ded nei t h er the basic envi ron m ental qu a l i ty obj ec-

tives nor the internal market is jeop a rd i s ed . A shift is taking place , i n ten ded to en su re

co s t - ef fectiveness and ef f i c i en c y, wh ereby obj ectives are set at Com mu n i ty level in fra m e-

work directive s , but the mem ber states retain the flex i bi l i ty to ch oose the com bi n a ti on of

i n s tru m ents wh i ch in their vi ew is most co s t - ef fective and ef f i c i en t . Fra m ework directive s

also permit vi ews on the use of envi ron m ental qu a l i ty obj ectives wh i ch are som eti m e s

very diver gent to be recon c i l ed . However a con s equ en ce of this is that the Com m i s s i on ,

as en forcer of envi ron m ental po l i c y, is less able to en su re ef fective implem en t a ti on than

would be the case with a sys tem of ri gi d , pre s c ri ptive directives and reg u l a ti on s .

The new approach of the Com m i s s i on as con t a i n ed in the Fifth EAP is not par-

ti c u l a rly easy to implem en t . Th ere was evi den ce of a ‘ro ll - b ack’ du ring the peri od 1992-

1 9 9 5 . The proposal for an en er gy / C O2 t a x , wh i ch can be rega rded as a test-case for the

n ew approach , was watered down after two ye a rs of n ego ti a ti on and even tu a lly wi t h-

d rawn in 1994. Nor was CO2 the on ly casu a l ty. The discussion on eco t a xes in other sec-

tors su ch as tra n s port , the pack a ging directive and the proposal for a stra tegic EIA also

u n derwent severe del ay. The Com m i s s i on is su rpri s i n gly fra n k , in the interi m

eva lu a ti on6 of the Fifth EAP, a bo ut these setb ack s : “The pol i tical wi ll to make (the el e -

m ents of the Fifth Pro gramme) wo rk is lack i n g , h owever. … a gre a ter re a l i s a tion of co m m o n

re s po n s i bi l i ty is need ed . … At the end of the day, the main task is to find out how pre s su re

can be ex erci sed su ch that real pro gress is made and the fe eling is cre a ted that furt h er acti o n

is nece s s a ry.”

Si n ce 1995 the Com m i s s i on has been ex peri m en ting to see what works and wh a t

does not work in the field of envi ron m ental po l i c y. A furt h er important step was taken

with the signing of the Tre a ty of Am s terdam (Septem ber 1997, took ef fect in May 1999),

h owever. The obj ective of a balanced and su s t a i n a ble devel opm ent was given equal statu s

in the Tre a ty - and thus on a par insti tuti on a lly - with the obj ective of econ omic and

s ocial progre s s . This made it po s s i ble for the Com m i s s i on to pre s ent new proposals at

the Ca rd i f f summit (June 1998) for stren g t h ening ex ternal integra ti on (see 2.1.3). Th e

s tra tegy for com b a ting ac i d i f i c a ti on wh i ch the Com m i s s i on has since introdu ced is an

example of a new lon g - term policy aimed at su s t a i n a ble devel opm en t , in this case to

en su re that ac i d i f i c a ti on is redu ced to bel ow ‘c ri tical load s’. The CO2 redu cti on obj ective s

fo ll owing Kyo to and the revival of i deas for an eco-tax exemplify the fact that su s t a i n a bl e

devel opm ent is again on the agen d a . Ma rket - ori en ted instru m ents to en co u ra ge the ef f i-

6 Tow a rds su s t a i n a bi l i ty. Progress report of the Eu ropean Com m i s s i on . Lu xem bo u r g, 1 9 9 7 .





c i ent use of raw materials are again the su bj ect of d i s c u s s i on , toget h er with matters su ch

as produ cer re s pon s i bi l i ty for waste from veh i cl e s , el ectronics and building materi a l s .

With the introdu cti on of f ra m ework directive s , ra n ges are being pre s c ri bed in a

nu m ber of cases within wh i ch it is left to mem ber states to set their own em i s s i on limits

( w a ter fra m ework directive ,I P P C7) , and with the em phasis being placed on procedu ra l

ra t h er than su b s t a n tive legi s l a ti on (IPPC, E M A S8) , and with the formu l a ti on of envi ron-

m ental standards being del ega ted to technical bodies (CEN9, Pack a ging Di rective ,

E co l a bel , ch emicals legi s l a ti on , I P P C ) .

In adva n ce of the eva lu a ti on of the Fifth EAP, the Com m i s s i on itsel f1 0 said that

“in accord a n ce with the su b s i d i a ri ty pri n c i p l e , the approa ch of Co m mu n i ty envi ro n m en t a l

policy has shifted from det a i l ed reg u l a tion to the set ting of obje ctives at the Co m mu n i ty level

in fra m ewo rk dire ctive s , m em ber states retaining the flexi bi l i ty, wh en the reg u l a tions are

i m pl em en ted in national law, to ch oo se the most co s t - ef fe ctive co m bi n a tion of i n s tru m en t s

with wh i ch the obje ctives can be ach i eved . This involves making increasing use ofn ew

i n s tru m ents the extent of wh o se co m pa ti bi l i ty with the internal market is not always cl e a r”.

The eva lu a ti on of the Fifth Envi ron m ental Acti on Programme was publ i s h ed at the en d

of Novem ber 19991 1. It was stated there again that, a l t h o u gh a great deal had been

ach i eved , the accom p l i s h m ents are being cancell ed out by rapid growth in sectors su ch as

tra n s port , en er gy and to u ri s m . The Com m i s s i on also poi n ted out that the mem ber state s

a re not yet implem en ting the envi ron m ental acquis in full . The Fifth EAP has con-

tri buted to improving understanding and building aw a reness of envi ron m ental issu e s ,

but the basic principles of the Fifth EAP need to be put mu ch more ef fectively into prac-

ti ce by all the parti e s .

The Sixth EAP, wh i ch wi ll be drawn up in the co u rse of the coming ye a r, wi ll

h ave to con cen tra te , according to the Com m i s s i on , on ach i eving more eco - ef f i c i ent pat-

terns of produ cti on and con su m pti on by decoupling econ omic growth and the envi ron-

m ental pre s su re it causes.

7 Council Di rective 96/61 EC ‘ In tegra ted Po lluti on Preven ti on and Con tro l ’ provi des for an integra ted

perm i t ting procedu re for new and ex i s ting install a ti on s .
8 Council Reg u l a ti on 93/1836 ‘ E nvi ron m ental Ma n a gem ent and Audit Sys tem s’, providing for vo lu n t a ry

p a rti c i p a ti on by companies in an eco - m a n a gem ent and audit sch em e .
9 Eu ropean Standards In s ti tute . CENELEC and ETSI are also standard - s et ting insti tute s . The latter are

c ri ti c i s ed on the grounds that the standards are left too mu ch to technical ex pert s .
1 0 COM99/263 Com mu n i c a ti on on the In ternal Ma rket and the Envi ron m en t , 8 June 1999.
1 1 G l obal As s e s s m ent on the overa ll re sults of the Eu ropean Un i on’s 5th Envi ron m ent Acti on

Progra m m e , Novem ber 1999. See also back ground doc u m ent Com m i s s i on Servi ces Working Pa per SEC

( 1 9 9 9 ) 1 9 1 1 .





2 . 1 . 3 Ex terna l in tegration  in the  other  pol icy sectors

The external integra ti o n of envi ron m ental obj ectives into other policy areas (also

referred to as the ‘m a i n s tre a m i n g’ of envi ron m ental policy) is proceeding on ly slowly. It

was on ly in the Fifth EAP (1992) that the import a n ce of s ectoral integra ti on - the inte-

gra ti on of envi ron m ental obj ectives into, for ex a m p l e , a gri c u l tu ra l , tra n s port and en er gy

policy - was cl e a rly poi n ted out . In formu l a ting new policies or measu res the po s s i bl e

envi ron m ental implicati ons need to be con s i dered and in rel evant cases an envi ron m en-

tal impact assessment needs to be carri ed out . Several attem pts have been made (in par-

ticular by DGXI) to initi a te cl o s er coopera ti on bet ween directora te s - gen era l , but these

h ave made little headw ay. In the progress report referred to earl i er1 2 the Com m i s s i on

ob s erved that the measu res de s i gn ed to bring abo ut this ex ternal integra ti on “h ave so far

h ad little ef fect …. the message of the Fifth Envi ron m ental Acti on Programme has not

been su f f i c i en t ly integra ted opera ti on a lly within the Com m i s s i on”.

The Tre a ty of Am s terdam has given this issue a new boost by ack n owl ed ging that

the integra ti on of envi ron m ental pro tecti on requ i rem ents into other policy sectors is

e s s en tial to prom o te su s t a i n a ble devel opm ent (Arti cle 6).The Com m i s s i on produ ced a

s tra tegy mem ora n dum for the Ca rd i f f summit (1998) in wh i ch heads of govern m en t

i nvi ted the Councils of Mi n i s ters for Agri c u l tu re ,E n er gy and Tra n s port to draw up a

report and pre s ent a stra tegy for envi ron m ental integra ti on and su s t a i n a ble devel op-

m en t . In Decem ber 1998 the Vi enna Eu ropean Council ex ten ded this request to cover

the devel opm ent of the internal market , Devel opm ent Coopera ti on and In du s try. Th e

Co l ogne Eu ropean Council (June 1999) ad ded Ecof i n ,F i s h eries and Gen era l . The firs t

six reported to the Helsinki summit in Decem ber 1999. These reports contain very little

by way of con c rete examples of actual integra ti on . The Com m i s s i on wi ll also pre s ent a

report on indicators to measu re integra ti on and a proposal for the introdu cti on of a

s ch eme for the envi ron m ental screening of propo s ed reg u l a ti on .

One probl em arising is to dec i de how progress with ex ternal integra ti on can be

determ i n ed . How can we dem on s tra te the ex tent to wh i ch other sectors are intern a l i s i n g

envi ron m ental con s i dera ti ons into their own policy? Qualitative reports can give rise to

wi n dow - d re s s i n g ; the Eu ropean Envi ron m ent Agen c y1 3 s eeks to measu re progress in

terms of the ex tent to wh i ch use is made of econ omic instru m ents in the va rious po l i c y

f i el d s . It looks in particular at the role of pri ce s , t a xes and subsidies in making sectora l

econ omic activi ties more envi ron m en t a lly fri en dly (market integra ti on ) . The Agency also

records the use of E I As , envi ron m ental managem ent sys tems and produ ct policy as a

means of a n ti c i p a ting and minimising envi ron m ental ef fects (managem ent integra ti on ) .

1 2 See foo tn o te 6.
1 3 Eu rope’s Envi ron m en t : The Second As s e s s m en t . Eu ropean Envi ron m ent Agen c y, Copen h a gen .1 9 9 8 .





2 . 1 . 4 Bui lding  soc ie tal  support

In EU parl a n ce the intern a l i s a ti on of the need for envi ron m ental policy is

referred to as shared re s pon s i bi l i ty, and in the Net h erlands as building a su pport base.

This was one of the purposes of the Gen eral Con su l t a tive Foru m1 4, s et up in 1994 and

con s i s ting of 32 influ en tial repre s en t a tives of the target sectors to advise the Com m i s s i on

on su s t a i n a ble devel opm en t . Th ere is also an Envi ron m ental Policy Revi ew Group in

wh i ch envi ron m ental directors - gen eral from mem ber states con fer with the

Com m i s s i on . And an informal net work of i n s pectors of i n du s trial install a ti ons (IMPE L ,

the net work of Eu ropean en forcers) was cre a ted in Decem ber 1993. The Com m i s s i on

also holds discussions with a broad ra n ge of Eu ropean or ga n i s a ti ons (indu s try, envi ron-

m ental or ga n i s a ti on s , regi onal and local aut h ori ties) at wi dely differing level s .

The Com m i s s i on rega rds the drawing up of n a ti onal stra tegic envi ron m en t a l

plans (su ch as the Na ti onal Envi ron m ental Policy Plans in the Net h erlands) as being of

the utmost import a n ce in cre a ting this shared re s pon s i bi l i ty. The establ i s h m ent of advi-

s ory and con su l t a tive councils is also en co u ra ged . In 1994 the Com m i t tee of the Regi on s

s et up a com m i t tee for the envi ron m en t ,s p a tial planning and en er gy in wh i ch regi on a l

and local aut h ori ties del i bera te on the envi ron m ent and su s t a i n a ble devel opm en t . Th e

Com m i s s i on also actively su pports or ga n i s a ti ons with an envi ron m ental ori en t a ti on

wh i ch are opera ting or seeking to opera te at the Eu ropean level , and an interacti on is

or ga n i s ed bet ween the Pre s i dent of the Com m i s s i on and the Com m i s s i on er for the

E nvi ron m ent and the repre s en t a tives of these envi ron m ental or ga n i s a ti on s .

F i n a lly, m a ny mem ber state s ,i n cluding the Net h erl a n d s ,a re actively hel p i n g,

t h ro u gh bi l a teral con t act s , to build up and su pport the envi ron m ental movem en t , envi-

ron m ental ministri e s , i n s pectora te s ,i n du s trial assoc i a ti on s , etc . , not on ly in ex i s ti n g

m em ber states but also in candidate co u n tri e s .

2 . 2 Bot tlene cks  to further progress

The Council now tu rns to con s i der, in rel a ti on to the qu e s ti on of po s s i bl e / de s i r-

a ble differen ti a ti on , a nu m ber of bo t t l en ecks of va rious kinds wh i ch , in its vi ew, po l i c y -

m a kers wi ll have to face in furt h er devel oping Eu ropean envi ron m ental po l i c y.

The first bo t t l en eck be a rs on the discussion of the f ut u re con f i g u ra ti on of t h e

E U, a ll the more urgent given the futu re acce s s i on of ten Cen tral and Eastern Eu rope a n

co u n tri e s , as well as Cypru s , Malta and Tu rkey, with even co u n tries like the Uk raine pre-

s en ting their candidatu re . Seen in terms of the obj ectives of envi ron m ental policy it is

prefera ble that the envi ron m ental acquis should be app l i ed ef fectively over as large a ter-

1 4 Si n ce 1997 the Eu ropean Con su l t a tive Forum on the Envi ron m ent and Su s t a i n a ble Devel opm en t .





ri tory as po s s i bl e . Ma ny of the com m en t a ries wh i ch appe a red in re s ponse to the Tre a ty

of Am s terd a m1 5 adva n ce the vi ew forcef u lly that the EU wi ll in the coming ye a rs need to

de s i gn a sys tem of coord i n a ted divers i ty. Don n er means by this that there wi ll con ti nu e

to be some differen ces bet ween nati onal sys tem s , i n cluding in the envi ron m en t , with dis-

torti ons and barri ers being preven ted by means of rec i procal ack n owl ed gem ent and the

coord i n a ti on of l egal sys tem s . Ca rius et al. a n ti c i p a te that the term ‘f l ex i bi l i ty ’, u s ed for

the first in the Tre a ty of Am s terd a m , i n d i c a tes that Eu ropean integra ti on wi ll be differen t

in scope in different groups of co u n tri e s . Th ey hark back to the ‘ va ri a ble geom etry ’ con-

cept . Even here ,h owever, t h ere would alw ays be incre a s ed coopera ti on , and there wo u l d

be no backsliding from Com mu n i ty law.

The Deh aene Com m i t tee1 6, in its proposal for the mod i f i c a ti on of the Eu rope a n

dec i s i on-making stru ctu re , also envi s a ges different degrees of i n tegra ti on app lying to dif-

ferent groups of co u n tries within the EU. This Com m i t tee again introdu ced the con cept

of ‘a Eu rope of con cen tric circl e s’. It dep i cts Eu rope as being like an on i on , with a core of

m em ber states wh i ch would inclu de the Net h erlands coopera ting on a federal basis.

Around them would be a layer of co u n tries wh i ch de s i re little more integra ti on than at

pre s en t , su ch as the Un i ted Ki n gdom and Den m a rk . The outermost layer would com-

prise the newcom ers from Cen tral and Eastern Eu rope . The latter would be far from

being able to join in all policy are a s , but would nevert h eless be mem bers . It is import a n t

that there should be a proper prom o ti on ro ute for the co u n tries in the outermost layer:

gradual parti c i p a ti on in the internal market occ u rring in para ll el with the implem en t a-

ti on of the envi ron m ental acqu i s . This proposal all ows the rapid en l a r gem ent of the EU,

wh i ch is very important in terms of Eu ropean sec u ri ty and geo - po l i tical stabi l i ty. At the

same time this en l a r gem ent does not jeop a rdise progress with Eu ropean envi ron m en t a l

po l i c y.

If s ome kind of s ep a ra ti on into groups does occur there wi ll be an inner layer of

co u n tries wh i ch app ly the envi ron m ental acquis in full , with a nu m ber of su rro u n d i n g

l ayers com prising co u n tries wh i ch parti c i p a te in lesser measu re . The dom i n a n ce of t h e

i n ternal market wi ll then be envi ron m en t a lly ben eficial because it is difficult to envi s a ge

that the outer layers wi ll gain access to the internal market wi t h o ut com p lying with the

m i n i mum harm on i s a ti on of (at least) produ ct standard s . Un cert a i n ty abo ut the futu re of

the EU’s stru ctu re does however mean uncert a i n ty abo ut the progress of envi ron m en t a l

15 See J. P. H . Don n er: ‘ Het verd rag van Am s terd a m ,s l o tbe s ch o uwi n g’, NJB 16 Ju ly 1999 no. 2 7 ;a l s o

Al ex a n der Ca riu s , In gmar von Hom eyer, S tefani Bär: ‘The Eastern Enlargem ent of the Eu ropean Un i on

and Envi ron m ental Po l i c y: Ch a ll en ge s , Ex pect a ti on s ,S peed and Flex i bi l i ty ’. To be publ i s h ed in Ka t h a ri n a

Ho l z i n ger and Peter Kn oepfel (ed s . ) :E nvi ron m ental Policy in a Eu ropean Un i on of Va ri a ble Geom etry ?

The Ch a ll en ge of the Next Enlargem en t . Ba s l e ,1 9 9 9 .
1 6 R . von Wei z s ä cker, J - L . Deh aen e , D. Si m on : The insti tuti onal implicati ons of en l a r gem en t . Report to

the Eu ropean Com m i s s i on . 18 October 1999.





po l i c y. It also means that a f ter their acce s s i on the new mem ber states wi ll be a party to

the discussions abo ut the furt h er adva n cem ent of the com m on envi ron m ental po l i c y, i n

a situ a ti on wh ere they are alre ady having to make good a back l og in many areas (inclu d-

ing the envi ron m en t ) . In these circ u m s t a n ce s , the furt h er ti gh tening of Eu ropean envi-

ron m ental policy cannot be ex pected .

The produ ct measu res amon gst the envi ron m ental acquis wi ll have to be put in

p l ace from day one after acce s s i on , due to their influ en ce on the internal market , but the

rest of the envi ron m ental acquis wi ll be a matter for nego ti a ti on on phasing and imple-

m en t a ti on . The Eu ropean Com m i s s i on recen t ly inform ed Poland that the full tra n s po s i-

ti on of the envi ron m ental acquis into nati onal law is non - n ego ti a bl e , and that the on ly

m a t ter open to discussion is the qu e s ti on of the ti m et a ble for tra n s i ti on . While the

Eu ropean Com m i s s i on is wi lling to con s i der peri ods ex tending to 2010, at late s t ,

ob s ervers fear that po l i tical pre s su res may lead to lon ger peri ods being put on the tabl e .

( con ti nu ed on page 29)





Developments in the environment of the Accession Co u n t r i e s

( a ll the boxes in this advi ce contain ex tracts from ‘ E nvi ron m ent in the Eu ropean Un i on at the tu rn of t h e

cen tu ry ’, Eu ropean Envi ron m ent Agen c y, Copen h a gen 1998. This report does not in fact contain any

i n form a ti on on Malts and Tu rkey )

Central and Eastern Europe Accession Co u n t r i e s :

¬ With expanding econ om i e s , con su m pti on and produ cti on i n c reases could be

gre a ter than in EU co u n tri e s . In parti c u l a r, priva te car use could increase by

a bo ut 60% by 2010. The ex pected econ omic growth could well ex acerb a te , for

ex a m p l e , municipal waste level s , and traffic con ge s ti on and po lluti on .

¬ With measu res likely to be app l i ed under the conver gen ce proce s s , en ergy con-

su m pti on and inten s i ty wi ll prob a bly dra m a ti c a lly dec re a s e . E n er gy inten s i ty

in indu s try, e s pec i a lly, could improve by 35% by 2010. The en er gy re s tru ctu r-

ing process could re sult in significant declines of su l phur diox i de and carbon

d i ox i de em i s s i ons at rel a tively low co s t . With lower depo s i ti on s , eco s ys tem s

advers ely affected by ac i d i f i c a ti on would prob a bly be redu ced from 44% in

1990 to 6% in 2010; eco s ys tems in the EU wi ll also ben efit from redu ced em i s-

s i ons in Acce s s i on Co u n tri e s ; m ore modest gains can be ex pected from

eutroph i c a ti on . Im provem ents in en er gy ef f i c i ency and other baseline scen a ri o

a s su m pti ons would lead to a dec rease in CO2 em i s s i ons by abo ut 8% bet ween

1990 and 2010 for the Acce s s i on Co u n tri e s .

¬ Cu rren t ly the tra n s port a ti on sys tem s h ave less adverse implicati ons for the

envi ron m ent than those in the EU. The rail net work in most Acce s s i on

Co u n tries is well devel oped ,a l t h o u gh modern i s a ti on is requ i red . At the same

ti m e , the road infra s tru ctu re and priva te tra n s port a ti on is less devel oped . Th i s

s i tu a ti on provi des the basis for devel oping an ef f i c i ent tra n s port a ti on sys tem

wh i ch is rel a tively harmless from the envi ron m ental pers pective .

¬ Recent increasing yi elds and produ cti on occ u rred in a gri c u l t u re, accom p a n i ed

by lower use of pe s ti c i des and ferti l i s er. But the po ten tial for increasing the use

of ferti l i s ers and the spre ad of m a nu re repre s ents an important threat to water

qu a l i ty. The land tenu re ch a n ges alre ady insti tuted in Acce s s i on Co u n tries have

s i gnificant implicati ons for land use and incre a s ed agri c u l tu ral outp ut .

Nevert h el e s s , the opportu n i ty exists to pro tect eco s ys tem assets thro u gh the

a gri c u l tu ra l - envi ron m ent integra ti on under the propo s ed reforms of t h e

Com m on Agri c u l tu ral Po l i c y. This could have major ben efits for the ru ra l

econ omies thro u gh the en h a n cem ent of l ow impact agri c u l tu re and devel op-

m ent of eco to u ri s m , while at the same time maintaining bi od ivers i ty.

( s ee con ti nu a ti on boxe s )





The second bo t t l en eck rel a tes to the ef fective implem en t a ti on of Eu ropean envi-

ron m ental po l i c y. Th ere are four aspects to this: (a) the tra n s po s i ti on of the Eu rope a n

m e a su res into nati onal legi s l a ti on , with del ega ti on wh ere appropri a te to the regi on a l

l evel ; (b) the actual app l i c a ti on of this nati on a l / regi onal legi s l a ti on : i m p l em en t a ti on ;

(c) the mon i toring of i m p l em en t a ti on (inspecti on ) ; and (d) wh ere appropri a te , en force-

m en t . Reg u l a ti ons app ly direct ly, so that tra n s po s i ti on does not app ly, but the su b s e-

qu ent steps of co u rse do. With inspecti on and en forcem en t , a disti n cti on also needs to be

m ade bet ween the Eu ropean and the nati onal or regi onal level .

The percen t a ge of envi ron m ental laws wh i ch have not yet been tra n s po s ed into

n a ti onal legi s l a ti on - 18% in 1999 - is sti ll too high1 7. Mem ber states are frequ en t ly

decl a red to be in default by or ga n i s a ti ons and priva te indivi du a l s , but also by the

Com m i s s i on , and 40% of the complaints rel a te to the envi ron m en t . The tra n s po s i ti on of

Eu ropean laws therefore needs to be scruti n i s ed cl o s ely. Th ere are even gre a ter con cern s ,

h owever, a bo ut the implem en t a ti on of Eu ropean envi ron m ental policy wh i ch has been

tra n s po s ed into nati onal legi s l a ti on . Un til recen t ly the inspecti on and en forcem ent of

n a ti onal or regi onal implem en t a ti on was lef t , as provi ded in the Tre a ty, en ti rely to mem-

ber state s , and there are large bet ween - co u n try differen ces in the qu a l i ty of i n s pecti on

and en forcem en t . To date , m em ber states have bl ocked the establ i s h m ent of an indepen-

dent Eu ropean envi ron m ent inspectora te for matters to be en forced at the Eu rope a n

l evel . Th ere have been initi a tives by mem ber states to make inspecti on by or on beh a l f of

the EU more ef fective , but these are at a very early stage . The Net h erlands has con-

tri buted , by providing manpower and financial re s o u rce s , to the form a ti on of a net work

of Eu ropean en forcers (IMPEL) in wh i ch ex pertise and insti tuti onal ex peri en ce are

exch a n ged and joint pilot proj ects are establ i s h ed .

The Com m i s s i on has also initi a ted a discussion on implem en t a ti on1 8. Th e

Com m i s s i on is now publishing an annual report on the app l i c a ti on of the envi ron m en t a l

l aw1 9. The complaints of c i ti zens and envi ron m ental or ga n i s a ti ons wh i ch the

Com m i s s i on receives direct ly or via qu e s ti ons from the Eu ropean Pa rl i a m ent form an

i m portant source of i n form a ti on for the Com m i s s i on . In c reasing use is also being made

of the infri n gem ent proceed i n gs against mem ber state s , wh i ch can culminate in the

Eu ropean Co u rt imposing a large fine; the power to impose fines means that this instru-

m ent is now being taken seri o u s ly. In f ri n gem ent proceed i n gs were taken four ti m e s

a gainst the Net h erl a n d s , for ex a m p l e , before fines were introdu ced , as a re sult of the fail-

u re to ob s erve the Bi rds Di rective . Now that there is a threat of s ti f f fines based on a per-

cen t a ge of GNP there is a de s i re to avoid furt h er infri n gem ent proceed i n gs . The stron g

1 7 COM 99/263 In ternal Ma rket and the Envi ron m en t .
1 8 COM 96/500.
1 9 An nual Report on Mon i toring the App l i c a ti on of Com mu n i ty Envi ron m ental Law, 1 9 9 8 .





pre s su re on the pre s ent Mi n i s ter of Agri c u l tu re , Na tu re Ma n a gem ent and Fisheries to

com p ly with the Ni tra te Di rective is part ly a re sult of the com i n g - of - a ge of the fine as an

en forcem ent instru m en t ; the amount invo lved in the case of the Net h erlands would be

over EURO 250,000 per day. This sancti on was first cre a ted by the Tre a ty of Ma a s tri ch t

for a nu m ber of policy are a s ,i n cluding the envi ron m en t .

The third bo t t l en eck rel a tes to the e x ternal integra ti on of envi ron m ental obj ec-

tives into the other policy sectors . This integra ti on is cru c i a lly important if progress is to

be made with envi ron m ental po l i c y. The Eu ropean Envi ron m ent Agency ju d ge s2 0, h ow-

ever, that integra ted stra tegi e s , wh ere sectoral obj ectives take account of envi ron m en t a l

con s i dera ti on s , a re sti ll few and far bet ween . Examples are to be found in some mem ber

s t a te s ,h owever: at least five co u n tri e s ,i n cluding the Net h erl a n d s ,h ave formu l a ted a

tra n s port policy wh i ch inclu des envi ron m ental obj ective s . Anyone who can rem em ber

the Boers - Wij n s berg moti on2 1 and sees the faltering progress actu a lly being made tod ay

k n ows that paper is also pati ent in the Net h erlands and that the introdu cti on of ex tern a l

i n tegra ti on is proving labori o u s . But it is obvious that wi t h o ut ef fective ex ternal integra-

ti on , a probl em like cl i m a te ch a n ge wi ll never be su cce s s f u lly tack l ed .

2 0 The Envi ron m ent of the Eu ropean Un i on at the Tu rn of the Cen tu ry. Su m m a ry p. 2 6 .O f f i ce of

Official Pu bl i c a ti ons of the Eu ropean Com mu n i ti e s , Lu xem bo u r g, 1 9 9 9 .
2 1 In this moti on , wh i ch was passed by the Second Ch a m ber of the Dutch Pa rl i a m ent (Second Ch a m ber

1 9 8 7 - 1 9 8 8 ,2 0 2 9 8 ,n o. 5) the Dutch govern m ent was asked to report on what progress was being made

by govern m ent dep a rtm ents with su s t a i n a ble devel opm en t .





Developments in the environment of the Accession Co u n t r i e s

( c o n t i n u e d )

Central and Eastern Europe Accession Co u n t r i e s :

¬ The implem en t a ti on of the u rban waste water tre a tm ent Di rective in

the Acce s s i on Co u n tries could re su l t , with high ef fort on sewera ge

devel opm ent and wastew a ter tre a tm ent with nutri ent rem ova l , in a

t wo - t h i rds redu cti on in or ganic matter load , and a 40-50% redu cti on

of nutri ents input . This would po ten ti a l ly redu ce the nitra te and

ph o s ph orus loading to both the Ba l tic and Bl ack Seas by around 15-

3 0 % . However, su ch measu res are ex pected to ori gi n a te a very seri-

ous slu d ge probl em , due to a dra s tic increase of the amounts pro-

du ced . Fu rt h erm ore the costs esti m a ted for building up the

n ece s s a ry sew a ge tre a tm ent plants (excluding con n ecti ons) could be

of the order of 9 bi ll i on Eu ro s .

¬ Ma j or redu cti ons in the em i s s i ons of certain h a z a rdous su b s t a n ce s

could be ach i eved with the app l i c a ti on of EU policy within Acce s s i on

Co u n tri e s . Over the next dec ade , con s i dera ble redu cti ons could be

ex pected , m o s t ly for lead , a l t h o u gh growth in traffic would largely

co u n ter this po ten tial improvem en t ; also for copper and merc u ry.

EU policy could also redu ce the amount of c ad m ium em i s s i on s .

L a r ge increases in the em i s s i ons of a ll the s tu d i ed pe s ti c i des are

a n ti c i p a ted due to growth in agri c u l tu ral produ cti on , while the

i n c rease in hex ach l oroc ycl o h exane (HCB) em i s s i ons stems from the

ex pected growth in the vo lume of i n c i n era ted waste .

¬ As rega rds tra n s bo u n d a ry air p o lluti on , su l phur diox i de and nitro-

gen ox i de em i s s i ons are ex pected to be redu ced by approx i m a tely 40-

5 0 % . Depo s i ti on of these po llutants wi l l su b s equ en t ly dec rease but

n on et h eless two - t h i rds of the eco s ys tems areas wi l l sti l l be affected

by ac i d i f i c a ti on and mainly eutroph i c a ti on .

¬ Urban air p o lluti on: a round 90% of the pop u l a ti on lives in citi e s

wh ere ex po su re exceeds threshold va lu e s . For all air po llutants an

i m provem ent is ex pected , m a i n ly for ben zen e . Nevert h el e s s ,

ben zo ( a ) pyren e , n i trogen ox i des and, to a lesser ex ten t , su l phur diox i de

and parti c u l a te matters (espec i a lly PM10) wi l l remain serious probl em s .

¬ The ex i s t ing h a z a rdous waste s i tes and nu clear plants in the are a

pose significant health risks and repre s ent an envi ron m ental l iabi l-

i ty. In deed , the severe env i ron m ental and health impacts inclu de

l ower life ex pect a n c y, h i gh er inciden ce of certain diseases, a n d

gre a ter impact on certain eco s ys tem s .





The dec i s i on-making procedu res within the EU are a com p l i c a ting factor here .

The impetus for ex ternal integra ti on must come largely from the Com m i s s i on and the

Eu ropean Pa rl i a m en t , while dec i s i ons are for the most part taken by the Councils of

Mi n i s ters , wh i ch by def i n i ti on are sectora lly or ga n i s ed . The new Eu ropean Com m i s s i on

m ay be able to play a pivotal role in fo s tering ex ternal integra ti on .

Cl o s ely rel a ted to the foregoing is the qu e s ti on of s o - c a ll ed ‘perverse su b s i d i e s’2 2.

Financial su pport is a powerful instru m ent for accomplishing policy obj ective s , but there

is far from en o u gh coord i n a ti on bet ween envi ron m ental and other policy areas wh en

Eu ropean funds are being all oc a ted . It is sti ll po s s i ble for monies from the Stru ctu ra l

Funds to be used to implem ent proj ects wh ere su s t a i n a bi l i ty cri teria are inadequ a tely

a pp l i ed . The non - su s t a i n a ble use of n a tu ral re s o u rces may be sti mu l a ted , for ex a m p l e ,

and thereby actu a lly sancti on ed ; this applies in particular in the fishing, a gri c u l tu re ,

tra n s port and en er gy sectors . In 1992 con d i ti ons were placed on ex pen d i tu res on

regi onal programmes su ch as the requ i rem ent for an envi ron m ental impact assessmen t

and a state of the envi ron m ent report ; this is also mon i tored by the Com m i s s i on . For

example funds all oc a ted to Portu gal are being frozen may have to be rei m bu rs ed bec a u s e

the requ i red con d i ti ons have not been met . In Agenda 2000 the su pervi s i on of this cro s s -

com p l i a n ce for agri c u l tu ral funds is del ega ted to the mem ber state in qu e s ti on .

Approx i m a tely 50% of the EU bu d get2 3 is spent on the com m on agri c u l tu ral po l i c y

( C A P ) , p a rt of wh i ch goes to prom o te large - s c a l e ,i n ten s ive forms of a gri c u l tu re .

An o t h er example of i n adequ a te ex ternal integra ti on wh en re s o u rces are all oc a ted is that

55% of re s e a rch funding in the field of en er gy produ cti on is spent on nu clear en er gy and

on ly 25% on wi n d / w a ter/solar en er gy. Also in this area there is therefore a waxing and

waning as progress is fo ll owed by setb ack , while what is needed in su s t a i n a bi l i ty terms is

for a major improvem ent in the app l i c a ti on of the con d i ti ons set .

2 2 Perverse subsidies are subsidies wh i ch as a side - ef fect sti mu l a te and therefore sancti on the unsu s t a i n a-

ble use of re s o u rce s ;t h ey crop up notably in the fishing, a gri c u l tu re , tra n s port and en er gy sectors .

Ben n et t ,G . et al: O n der zoek naar de intern a ti onale aspecten van milieu bel ei d , Mi n i s try of V RO M ,1 9 9 9 .
2 3 F i g u res 1998 from : EU Acce s s i on and the Envi ron m en t : An In trodu cti on . FoEE/EEB Bru s s el s ,1 9 9 8 .





Developments in the environment of the Accession Countries (continued)

Cy p r u s :

¬ De s p i te its partial degrad a ti on , the qu a l i ty of the envi ron m ent remains qu i te

good on the wh o l e . However, u rb a n i s a ti on , wh i ch rose from abo ut 44% in

1974 to 68% in 1992, has mostly con cen tra ted along the coa s t . This incre a s e ,

com bi n ed with the fact that 93% of to u rist bed capac i ty is also loc a ted alon g

the coa s t , has led to heavy pre s su res ex acerb a ted by infra s tru ctu re devel op-

m ent and, to a lesser ex ten t , by agri c u l tu ral and indu s trial devel opm en t .

¬ Moreover, as water re s o u rces are scarce , the demands for water are causing

con cern , as are pre s su res to its qu a l i ty in some are a s , due to its ef f lu ent and use

of a groch em i c a l s . In the coastal plain aqu i fers ,n i tra te con cen tra ti ons in som e

a reas have incre a s ed . The principal gro u n dw a ter qu a l i ty probl em is salinity

due to overp u m p i n g. The annual per capita produ cti on of solid waste ,e s ti-

m a ted at 470 kg/year for re s i den tial areas and 670 kg/year for to u rist areas has

given rise to the gen era ti on of a va ri ety of a s s oc i a ted probl em s . In the agri c u l-

tu ral sector, s oil ero s i on , use of weed k i ll ers and agroch emicals and the losses of

prime agri c u l tu ral lands to other uses, a re some of the most important con-

cern s ,t h o u gh the qu a l i ty of the soil is good .

¬ Un do u btedly the pro tecti on of the coastal zone and the pru dent managem en t

of w a ter re s o u rces are the two most cri tical and urgent issues requ i ring a core

programme of i m m ed i a te - mostly corrective - tasks. Th ere a f ter what gives ri s e

to the gre a test con cern , given its small size and geogra phical limitati on s , is the

great sen s i tivi ty and vu l n era bi l i ty of Cyprus to acc i dents wh i ch po llute water

and soi l , and the over- ex p l oi t a ti on of n a tu ral re s o u rce s .

The fo u rth bo t t l en eck con cerns the need to increase p u blic su pport for envi ron-

m ental policy in the va rious mem ber state s . This applies to some of the pre s ent 15 mem-

ber state s , and a fo rti o ri to the co u n tries aspiring to acce s s i on . If the ex pertise and

i nvo lvem ent of s oc i etal stakeh o l ders and govern m ent stru ctu res are not en ga ged ,t h e

ef fective implem en t a ti on of envi ron m ental policy is foredoom ed . An a lyses of the devel-

opm ent of Dutch envi ron m ental po l i c y2 4 s h ow that soc i etal pre s su re is one of t h e

i m portant factors driving the integra ti on of envi ron m ental policy into other policy sec-

tors . This undo u btedly also app l i e s , mu t a tis mu t a n d i s, to Eu ropean envi ron m ental po l i c y.

This can be rei n forced by bi l a teral proj ects bet ween pre s ent mem ber states and the app l i-

cant co u n tri e s ; these are alre ady occ u rri n g, but the plans set forth in the Fifth EAP wi ll

also have to be re a l i s ed and ex ten ded . The qu e s ti on as to the ex tent to wh i ch Eu rope a n

2 4 Hans T. A . Bre s s ers : In s tru m ents in envi ron m ental policy and their mutual rel a ti on s ,C S T M ,

Un ivers i ty of Twen te , Net h erl a n d s ,1 9 9 9 .





c i ti zens iden tify with the EU is an important on e . Th ey are familiar with loc a l , regi on a l

and nati onal govern m ent ti ers , but the Eu ropean govern m ent is not very tra n s p a rent and

has limited dem oc ra tic legi ti m acy in the eyes of the most of the publ i c . The discussion

a bo ut the futu re con f i g u ra ti on of the EU to u ch ed on earl i er wi ll have to inclu de

i m provem ent in tra n s p a rency and legi ti m ac y, a m on gst other re a s ons to en su re that the

com m on envi ron m ental policy is more ef fective .

The fifth bo t t l en eck con cerns gl obal agreem en t s on trade libera l i s a ti on and the

a s s oc i a ted rel a ti onship bet ween trade and the env i ron m en t. Within the EU the rel a ti on-

ship bet ween the internal market and the envi ron m ent is under going a gradual ch a n ge ,

with the wording of the Tre a ty appe a ring to indicate an increase in the rel a tive impor-

t a n ce of envi ron m ental obj ective s . The fact is, h owever, that in the quest to solve the

envi ron m ental probl ems rel a ted to the gl obal com m ons (ozone layer, cl i m a te , the oce a n s ,

bi od ivers i ty) the EU, a l t h o u gh a major player, is not big en o u gh to solve the probl em by

i t s el f . This also applies to the envi ron m ental issues wh i ch are rel a ted to the world trade

s ys tem . This means that, while it is important to work on the rel a ti onship internal mar-

ket - envi ron m ent within the EU, this must be com p l em en ted by similar steps in rega rd

to trade and the envi ron m ent at the gl obal level . This is a slow proce s s . Si n ce Rio (1992)

no su b s t a n tial adva n ces have been made other than the rei tera ti on of good inten ti on s .

In 2000 the World Trade Orga n i s a ti on (WTO) is planning to hold a new ro u n d

of n ego ti a ti ons (the Mi ll en n ium Ro u n d ) . Mem ber states wi ll not parti c i p a te in their own

ri ght in the nego ti a ti on s , but wi ll be repre s en ted by the Eu ropean Com m i s s i on2 5. Th e

EU wi ll therefore speak with a single voi ce and mem ber states wi ll not later be able to

d i s a s s oc i a te them s elves from the re su l t s . The US wi ll be seeking pri m a ri ly to discuss

redu cti ons in import duties and agri c u l tu re , while the EU intends to raise issues su ch as

the envi ron m en t , s ocial standards and food sec u ri ty. Is sues su ch as intell ectual property,

the free movem ent of s ervi ces and how bi o tech n o l ogy should be dealt with also need to

be ad d re s s ed . Devel oping co u n tries take yet a different vi ew: t h ey sti ll have major prob-

l ems with the agreem ents of the previous round (the Uru g u ay Round should first be

t h oro u gh ly eva lu a ted , with particular atten ti on to the con s equ en ces of the agreem en t s

t h en made for the envi ron m ent and social con d i ti on s ) . Nor are their hearts set on trade -

re s tri cting envi ron m ental agreem ents determ i n ed largely by the envi ron m ental probl em s

of the ri ch nati on s , and wh i ch pay little or no rega rd to the deficit po s i ti on from wh i ch

devel oping co u n tries start . The discussions held in Seattle at the end of last Novem ber to

a gree an agenda for this Mi ll en n ium Round failed to re ach any firm agreem en t , so that is

n ow not known wh en the next WTO round wi ll occur and what its agenda wi ll be .

2 5 The re s pon s i bi l i ty of m em ber states vests in the EU, repre s en ted by the Com m i s s i on , on ly in the case

of i n tern a ti onal trade tre a ti e s . In all other areas the role of the EU (as repre s en ted by the Com m i s s i on

a n d / or the co u n try curren t ly holding the pre s i dency) is con f i n ed to coord i n a ting the po s i ti ons of m em-

ber state s , and agreem ents made , su ch as at Kyo to, must be ra ti f i ed by each mem ber state sep a ra tely.





This WTO round could have far- re aching con s equ en ces for the con tent of envi-

ron m ental policy and the freedom of co u n tries to pursue their own po l i c y. Am on gst the

topics wh i ch need to be discussed are the scope for gra n ting ex port su b s i d i e s , for using

eco l a belling to provi de inform a ti on to con su m ers and for rej ecting produ cts because of

t h eir envi ron m ental or health ef fect s . An o t h er crucial issue is wh et h er WTO agreem en t s

t a ke preceden ce in intern a ti onal law over mu l ti l a teral and other envi ron m ental agree-

m en t s . The US, for ex a m p l e , a ppe a rs to be wi lling to sign the Bi od ivers i ty Tre a ty on con-

d i ti on that it is establ i s h ed that in the event of a con f l i ct the WTO agreem ents wi ll pre-

va i l . This has hitherto been unaccept a ble to Eu rope . The Mi ll en n ium Round could have

just as powerful an impact on the EU’s envi ron m ental policy as the internal market po l-

icy has had on the envi ron m ental policy of i n d ivi dual mem ber state s . The re sults con s ti-

tute a major po ten tial threat to the re sults ach i eved within the EU to date , and a major

i m pon dera ble in rega rd to the progress of EU envi ron m ental po l i c y.









3 Un i form i ty and differen ti a ti on

3 . 1 Mot ives for environmental  po licy

In order to ref l ect meaningf u lly abo ut the issue of d i f feren ti a ti on we need to be

clear abo ut the ra ti onale for envi ron m ental po l i c y, wh i ch is also in part a ra ti onale for a

co m m o nenvi ron m ental po l i c y. Broadly spe a k i n g, t h ere are four motives underlying envi-

ron m ental po l i c y.

The first motive is that of s ocial wel f a re . Th ere is a rel a ti onship bet ween envi ron-

m ental degrad a ti on and health. Poor- qu a l i ty drinking water can help to spre ad disease,

n oise can cause stre s s , air po lluti on can cause re s p i ra tory ailmen t s , and a hole in the

ozone layer increases the likel i h ood of skin cancer. Human well - being is also en h a n ced

by living in close con t act with natu re and/or green fac i l i ti e s . This wel f a re argument also

a pplies to futu re gen era ti on s . Fu rt h erm ore wh en we disru pt our natu ral su rro u n d i n gs ,

this can have a profound impact on our lives (for example the cl i m a te probl em ) .

The state of the environment in the European Union

Nature and biodiversity

¬ In tegra ting bi od ivers i ty issues into other policies has started thro u gh agri -

envi ron m ent measu res (on 20% of the agri c u l tu ral land) and more targeted

con s erva ti on approaches (managem ent for mu l tiple use, on - s i te and of f - s i te

con s erva ti on ) .

¬ Growing fra gm en t a ti on (in particular the su bu rb a n i s a ti on of ru ral are a s ) ,u n i-

form i ty and simplificati on of l a n d s c a pes con ti nues to thre a ten bi od ivers i ty vi a

s evere redu cti on of a reas ava i l a ble for flora and fauna. Na tu ra 2000 has been

i m p l em en ted very slowly.

¬ Po lluti on (eutroph i c a ti on , ac i d i f i c a ti on) and introdu cti on of s pecies con ti nu e

to fac i l i t a te the spre ading of robust gen eralist species at the ex pense of s pec i a l-

ist spec i e s .

The second motive is that natu re has an intrinsic va lu e : not on ly indivi duals but

also plant and animal species and eco s ys tems have a ri ght to ex i s t . Bi od ivers i ty must be

pro tected because of this intrinsic va lu e , but also because of the po ten tial econ om i c

va lue of the gen etic material wh i ch it con t a i n s . The Bi rds and the Ha bitat Di rectives are

examples of reg u l a ti on wh i ch reposes on a com bi n a ti on of these two motive s .





The third is the econ omic motive . A well - f u n cti oning (com m on) internal market

requ i res that companies in the va rious mem ber states produ ce under circ u m s t a n ce s

wh i ch are as similar as po s s i bl e , wh i ch means that states must com p ly with envi ron m en-

tal standards as similar as po s s i bl e . Fa i lu re to harm onise envi ron m ental legi s l a ti on

re sults in com peti tive distorti on : companies adopting more envi ron m en t a lly sound

m et h ods would incur costs not incurred in mem ber states with less stri n gent envi ron-

m ental ru l e s . Adverse envi ron m ental ef fects also give rise to costs due to health probl em s

and cleaning requ i rem en t s . And inve s tm ents in clean tech n o l ogy cre a te new markets and

n ew job s .

F i n a lly, a fo u rth motive can be ad du ced for a com m on envi ron m ental po l i c y.

Tra n s bo u n d a ry po lluti on toget h er with the assoc i a ted risks and health ef fects can on ly be

com b a ted in a coord i n a ted manner invo lving tra n s bo u n d a ry coopera ti on . This applies to

the probl em of ac i d i f i c a ti on , but also to gl obal probl ems su ch as ozone dep l eti on and the

cl i m a te probl em .

An important factor in determining the level at wh i ch policy needs to be made is

the geogra phical level at wh i ch envi ron m ental ef fects manifest them s elve s . Local prob-

l ems demand local measu re s , while gl obal envi ron m ental probl ems demand gl ob a lly

coord i n a ted agreem ents wh i ch of co u rse must have local fo ll ow - u p. E con omic harm on i-

s a ti on calls for measu res wh i ch make the same demands of produ cts and produ cti on

processes thro u gh o ut the area of ju ri s d i cti on . Regi onal but tra n s bo u n d a ry envi ron m en-

tal probl ems call for bi l a teral or mu l ti l a teral coord i n a ti on . G eogra phical level is therefore

also important wh en thinking abo ut differen ti a ti on .

The obj ectives of envi ron m ental policy are tra n s l a ted into standards wh i ch can

be set at different points in the causal ch a i n . Two types of s t a n d a rds can be disti n-

g u i s h ed :

¬ Envi ro n m ental quality standard s s pecify the maximum perm i s s i ble (‘limit va lu e s’ )

or de s i ra ble (‘t a r get va lu e s’) levels or con cen tra ti ons of po llutants or ph en om en a

( rad i a ti on , n oi s e ) . Th ey do not provi de a basis for reg u l a ting indivi dual po lluti on

s o u rce s , but set geogra ph i c a lly specific limits to total load i n gs , and thereby deter-

mine the level of pro tecti on .E nvi ron m ental qu a l i ty standards are specific to the

va rious envi ron m ental media (soi l ,w a ter, air) and are based on scien tific and/or

po l i tical con s en sus on the vu l n era bi l i ty of humans and other spec i e s .

¬ Emission standard s a re formu l a ted so as to en su re that total em i s s i ons rem a i n

within spec i f i ed cei l i n gs so that the de s i red envi ron m ental qu a l i ty is ach i eved .

E m i s s i on standards are directed tow a rds po lluters : t h ey place limits on the nu i-

s a n ce caused or em i s s i ons of po llutants from an install a ti on (factory, f i rep l ace ,

i n c i n era tor) or activi ty (road bu i l d i n g, s pre ading of c rem a ti on ash). E m i s s i on





s t a n d a rds determine the perm i t ted em i s s i ons per install a ti on or take the form of

eco - ef f i c i ency standards wh i ch determine the perm i t ted em i s s i ons per unit raw

m a teri a l , en er gy or produ ct . These eco - ef f i c i ency standards are envi ron m en t a l

produ ct standard s wh i ch form part of a wi der pack a ge of produ ct requ i rem en t s

( rel a ted for example to el ectrical safety, p u blic health, e . g. use of co l o u ring agen t s

in food , b acteri o l ogical hygi en e , etc . ) .

If the internal market is to be fair, em i s s i on standards must be com p a ra bl e

t h ro u gh o ut the Eu ropean Un i on , but in some cases (e.g. wh ere there are high con cen tra-

ti ons of p i gs in the Net h erl a n d s , or of i n du s try in or close to a heavi ly pop u l a ted are a )

wh ere a specific envi ron m ental qu a l i ty is to be ach i eved in rega rd to a po llutant wh i ch

has its impact loc a lly / regi on a lly, a more stri n gent em i s s i on standard may need to be met

so that em i s s i ons remain within the cei l i n g.

Policy instru m ents are needed to implem ent the qu a l i ty or em i s s i ons standard s

s et . Not all instru m ents are su i ted to both of the aforem en ti on ed types of s t a n d a rd s .

E nvi ron m ental licen ces and gen eral rules are most appropri a te for em i s s i on standard s .

Ma rket - b a s ed instru m ents and in particular trade a ble em i s s i on permits can, on the other

h a n d , be derived direct ly from envi ron m ental qu a l i ty standard s .

These matters are all rel evant in determining the scope for a differen ti a ted

a pproach to (Eu ropean) envi ron m ental po l i c y. Di f ferent directives tackle this issue in

d i f ferent ways . Wh ere uniform em i s s i on standards are ch o s en in order to en su re a level

p l aying field for indu s try, con s i dera ble differen ces in local envi ron m ental qu a l i ty wi ll

wi t ti n gly or unwi t ti n gly occ u r, depending on the den s i ty of the po lluting sources and the

l ocal envi ron m ental circ u m s t a n ce s . Wh ere uniform envi ron m ental qu a l i ty standards are

preferred , em i s s i on standards wi ll usu a lly have to va ry bet ween different source s2 6.

3 . 2 Uni formity and d if fe rent ia t ion  to date

The con cepts of u n i form i ty and differen ti a ti on lie at the heart of Eu ropean envi-

ron m ental po l i c y. The vi ew en du res that in principle Eu ropean envi ron m ental po l i c y

com pels uniform i ty, and is therefore inflex i bl e , and is prom pted mainly by the (mini-

mum) harm on i s a ti on demands of the internal market po l i c y. Con tra ry to what many

t h i n k , EU reg u l a ti on alre ady permits a con s i dera ble measu re of d i f feren ti a ti on in

Eu ropean envi ron m ental po l i c y2 7.

2 6 See G. Ben n et t : De diverse dimensies van differen ti a ti e ,e s s ay for the V ROM Co u n c i l , Ju ly 1999.

Ben n ett su b s t a n ti a tes his case by referen ce to va rious directives on asbe s to s ,l e ad , ox i des of n i trogen

em i s s i on s , con s erva ti on of f l ora and fauna, the el ectro lysis sector, w a s te from the ti t a n ium diox i de

i n du s try, bi o tech n o l ogical discoveri e s , greenhouse gas redu cti on obj ective s , etc .
2 7 H . G . Seven s ter: Het EG-milieu bel ei d : duurzaam op weg ? , in Mi l i eu en Rech t , June 1993, p. 3 4 4 .





The key point here is the degree of f l ex i bi l i ty perm i t ted under Eu ropean law to

p u rsue an envi ron m ental policy tailored to local and regi onal circ u m s t a n ce s . Th e s e

l ocal and regi onal circ u m s t a n ces are ex trem ely divers e , and the fort h coming en l a r ge-

m ent of the EU wi ll on ly increase this divers i ty furt h er in terms of va ri a ti on in pop u l a-

ti on den s i ty, s oil ch a racteri s ti c s , w a ter re s o u rce s , bi od ivers i ty stock s , prec i p i t a ti on pat-

tern s ,i n du s try, a gri c u l tu re and animal hu s b a n d ry, etc . Wh ere envi ron m ental qu a l i ty

s t a n d a rds are based on health risks for humans and animals and the vu l n era bi l i ty of

eco s ys tem s , wi dely differing measu res are needed to produ ce the same ulti m a te level of

envi ron m ental pro tecti on . This flex i bi l i ty is con s tra i n ed by the need for harm on i s a ti on

i m po s ed by the EU internal market obj ective . The differen ces wh i ch exist should not

f u n d a m en t a lly affect rel a tive com peti tiveness and the free movem ent of good s .

The ex tent to wh i ch flex i bi l i ty is po s s i ble depends on wh et h er the reg u l a ti on is

b a s ed on the Envi ron m ent Title of the EU Tre a ty or is motiva ted by internal market

h a rm on i s a ti on . If an envi ron m ental measu re is taken on the basis of the Envi ron m en t

Ti t l e , m em ber states can maintain or introdu ce a more stri n gent level of pro tecti on if

t h ey con s i der they have good re a s on to do so. This upw a rd devi a ti on must be approved

by the Eu ropean Com m i s s i on (noti f i c a ti on procedu re ) . Su ch an envi ron m ental measu re

can also all ow mem ber states to maintain a lower level of pro tecti on tem pora ri ly (i.e.

for a predeterm i n ed peri od ) . In the case of an internal market harm on i s a ti on ru l e ,

m em ber states also requ i re the perm i s s i on of the Eu ropean Com m i s s i on to adopt a

m ore stri n gent pro tecti on level . These might for example be a ban on su b s t a n ces su ch

as cad m ium and creo s o te wh ere Com mu n i ty directives sti ll permit low con cen tra ti on s .

These harm on i s a ti on measu res also som etimes set ra n ges ra t h er than univa l ent stan-

d a rd s ; m em ber states must then amend their nati onal legi s l a ti on within the spec i f i ed

ra n ge . The scope for set ting more stri n gent nati onal standards than those of the EU -

wh ere the rules are motiva ted by market harm on i s a ti on , for example produ ct spec i f i c a-

ti ons - have been cl a ri f i ed and ex p a n ded . If a mem ber state wishes to adopt a high er

l evel of envi ron m ental pro tecti on by adopting more stri n gent standard s , t h e

Com m i s s i on must dec i de within six months (ex ten s i ble to a maximum of one ye a r )

wh et h er to approve this. If no dec i s i on is fort h coming within the term set then

a pproval is deem ed gra n ted by def a u l t .

Wh en co u n tries accede to the EU, tra n s i ti onal peri ods can also be laid down for

m od i f ying nati onal legi s l a ti on to implem ent the envi ron m ental acqu i s . Co u n tries wi ll

be given a de adline within wh i ch they must ach i eve com p l i a n ce . This appe a rs to be the

on ly form of d i f feren ti a ti on - be c a u se it is tem po ra ry - within the EU in wh i ch rel a x -

a ti o n of the policy obj ectives is po s s i bl e . All other forms of d i f feren ti a ti on rel a te to situ-

a ti ons in wh i ch , for a va ri ety of re a s ons (eco l ogical sen s i tivi ty or uniqu en e s s , s oil com-

po s i ti on ) , ti gh ter standards are de s i ra bl e . An o t h er po s s i bi l i ty is that an acced i n g





co u n try alre ady has a high er level of envi ron m ental pro tecti on . An agreem ent then

a pplies that it can maintain this level for a given peri od . If the EU as a whole does not

ach i eve this high er pro tecti on level , the co u n try must then redu ce its pro tecti on level .

If for a given item of policy (e.g. the en er gy tax) there is no Com mu n i ty po l i c y,

a group of co u n tries can agree amon gst them s elve s , o ut s i de of the Un i on , to harm on i s e

t h eir nati onal policy as a means of u l ti m a tely boo s ting the pro tecti on level thro u gh o ut

the EU. Devi a ti ons must be noti f i ed to the Com m i s s i on . The latter wi ll inve s ti ga te , h av-

ing rega rd to the opera ti on of the internal market , wh et h er the dep a rtu re applies wi t h -

out disti n cti o n bet ween dom e s tic produ cts and produ cts from other mem ber state s ,

wh et h er the measu re is n e ce s s a ry to bring abo ut the de s i red envi ron m ental obj ective ,

and wh et h er the measu re is in propo rti o n to the de s i red obj ective (are there no other

m e a su res wh i ch would limit the free movem ent of goods less?). From an envi ron m en t a l

vi ewpoint the Com m i s s i on inve s ti ga tes wh et h er the measu re complies with the three

cen tral principles underpinning envi ron m ental po l i c y: the pre c a u ti o n a ry pri n ci pl e ( a l s o

referred to as the principle of preven tive acti on ) , a ba tem ent of poll u tion at sou rce and the

poll u ter pays pri n ci pl e. This po s s i bi l i ty for differen ti a ted policy by a group of co u n tri e s

is devel oped furt h er in the Tre a ty of Am s terdam and is referred to as ‘cl o s er coopera-

ti on’. The Deh aene Com m i t tee report ob s erved that there are so many com p l ex con d i-

ti ons attach ed to su ch activi ties that this opti on has become unwork a bl e , and is there-

fore in need of e a rly revi ew.

The state of the environment in the European Union

Coastal and marine areas

¬ Some 85% of the coa s t s , wh ere abo ut a third of EU pop u l a ti on live s ,a re at

h i gh or modera te risk from different kinds of pre s su res while urb a n i s a ti on ,i n

gen era l , has incre a s ed in most of the coastal are a s .

¬ Am ong 25 less favo u red areas in EU in 1983, 23 were coastal are a s ; 19 rem a i n

so in 1996. The lack of econ omic growth curbs the con d i ti ons for envi ron m en-

tal managem en t .

¬ All EU seas are covered by regi onal conven ti on s , yet to be full en forced ;

remaining poor water qu a l i ty, coastal ero s i on and lack of i n tegra ted coa s t a l

zone managem ent are the main probl em s .





In terms of the scope for differen ti a ted envi ron m ental standards and po l i c y

i n s tru m en t s , the foregoing analysis can be su m m a ri s ed as fo ll ows :

¬ Di f feren tials in envi ron m ental qu a l i ty standards for water, s oil and air can be ju s-

ti f i ed by differen ces in regi onal and local circ u m s t a n ce s . This can lead to diver-

gent limit and target va lues being set for po llutants in order to pro tect spec i f i c ,

s en s i tive eco s ys tem s . These limit va lues in fact guara n tee the minimum accept-

a ble envi ron m ental qu a l i ty wh i ch must be ach i eved , and should ide a lly be

bro u ght to the level of the target va lu e .

¬ Di f feren tials in em i s s i on standards can be ju s ti f i ed by the prox i m i ty of con cen-

tra ti ons of econ omic activi ty or pop u l a ti on , or of s en s i tive eco s ys tem s .

Di f feren tials in em i s s i on standards are to some ex tent re s tri cted by internal mar-

ket policy and com peti ti on , but this re s tri cti on is not absolute . Va rious stu d i e s2 8

i n d i c a te that envi ron m ental legi s l a ti on is on ly one of the many, and cert a i n ly not

the dec i s ive ,f actors influ encing loc a ti onal dec i s i on s , and envi ron m ental reg u l a-

ti ons sel dom lead to com p a ny rel oc a ti on2 9. Some differen ti a ti on is also accept-

a ble from a com peti ti on pers pective . Fu rt h erm ore the introdu cti on of m ore

s tri n gent standards is con du c ive to tech n o l ogical innova ti on , wh i ch in time can

gen era te com peti tive adva n t a ge in terms of the ex port of n ew tech n o l ogy (see the

Po lluti on of Su rf ace Wa ters Act ) .

¬ Di f feren ti a ti on in produ ct standards (in this advi ce we are referring in parti c u l a r

to eco - ef f i c i ency standards) is severely re s tri cted by policy to implem ent a singl e

i n ternal market and com peti ti on po l i c y. The internal market requ i res produ cti on

and market con d i ti ons to be made as equal as po s s i ble and com peti ti on po l i c y

requ i res the dismantling of trade barri ers . The autom obile is a good example of

t h i s : this produ ct wi ll have to meet the same standards of s a fety, du ra bi l i ty and

em i s s i ons thro u gh o ut the EU, and the on ly differen ti a ti on ad m i s s i ble rel a tes to

the final date by wh i ch the obj ectives must be re a l i s ed . But the same applies - to

m en ti on just a few arbi tra ry examples - to noise from mowi n g - m ach i n e s , to the

s a fety standards for wi n dow - cl e a n ers’ l ad ders (wooden lad ders are no lon ger per-

m i t ted) and microw ave coo kers and to standards for bi o tech n o l ogy produ ct s .

2 8 A . Ko l k : The Econ omics of E nvi ron m ental Ma n a gem en t’ 1 9 9 9 , Financial Times Pren ti ce Ha ll (Ha rl ow ) ,

b a s ed on re s e a rch by, a m on gst others , the Scien tific In s ti tute for Envi ron m ental Ma n a gem ent (W I M M ) .

Also the papers of the OECD Con feren ce on Forei gn Di rect Inve s tm ent and the Envi ron m en t , Th e

Ha g u e , 28-29 Ja nu a ry 1999.
2 9 A . B. Ja f fe ,S . R . Peters on and P. R . Portn ey (1995): E nvi ron m ental Reg u l a ti on and the Com peti tiven e s s

of U. S . Ma nu f actu ri n g : What Does the Evi den ce Tell Us? Jo u rnal of E con omic Litera tu re , Vo l . XXX I I I ,

Ma rch , pp. 1 3 2 - 1 6 3 .





¬ Di f feren ti a ti on can also rel a te , even wh ere the policy obj ectives are the same, to

the ch oi ce of i n s tru m en t s. In the Net h erlands ‘f ra m ework envi ron m ental licen ce s’

a re issu ed to some com p a n i e s . These licen ces leave it up to the com p a ny itsel f to

ch oo se the meansby wh i ch it meets the licen ce con d i ti on s . If a co u n try meets its

obj ectives within the peri ods set it seems logical to all ow it to determine itsel f

h ow it does this. But there is not unlimited lati tu de for differen ti a ti on here ei t h er.

The Eu ropean Com m i s s i on wi ll need to be sati s f i ed that the instru m ents do not

a f fect com peti tiveness too gre a t ly (e.g. t a xe s , s ectoral gra n t s ) , and that the instru-

m ents are likely to be su f f i c i en t ly ef fective (e.g. coven a n t s , ben ch m a rk i n g ) . In

ad d i ti on , i n s tru m ents wh i ch in particular have been de s i gn ed to act at intern a-

ti onal level wi ll cert a i n ly have to be introdu ced as uniform ly as po s s i ble in order

to en su re that the area covered is as wi de as po s s i bl e .

The degree of d i f feren ti a ti on perm i t ted wh en the va rious directives are adopted

is determ i n ed less by ju ridical con s i dera ti ons and more by the po l i tical wi ll i n gness of

m em ber states to permit fell ow mem bers to app ly differen ti a ti on . Fu rt h erm ore all kinds

of processes ex ternal to the EU affect the directi on in wh i ch envi ron m ental policy may

devel op in the futu re . S t a n d a rds do not alw ays have to be form a lly adopted at

Com mu n i ty level to acqu i re aut h ori ty within the Com mu n i ty. Th ere is also an inform a l

c i rc u l a ti on of s t a n d a rds wh i ch are som etimes also espo u s ed by indu s trial pre s su re

groups for re a s ons of t h eir own3 0. This coopera ti on , wh i ch takes place out s i de form a l

EU fra m ework s , for example in arenas su ch as the Com m i t tee on Envi ron m ental Po l i c y

of the Un i ted Na ti ons Econ omic Com m i s s i on for Eu rope (UN/ECE). The Conven ti on

on Long Ra n ge Tra n s bo u n d a ry Air Po lluti on has been in ex i s ten ce since 1979, u n der the

a u s p i ces of the UN/ECE; within that fra m ework , the Net h erlands recen t ly sign ed an

i n tern a ti onal ac i d i f i c a ti on pro tocol in Gothen bu r g. All the envi ron m ental ministers in

Eu rope ,i n cluding those from Cen tral and Eastern Eu rope ,h ave been working on lon g -

term envi ron m ental policy at the pan-Eu ropean level since 19913 1 within the

E nvi ron m ent for Eu rope proce s s . This process also incorpora tes the Envi ron m en t a l

Acti on Programme for Cen tral and Eastern Eu rope of the World Bank and the OECD, a s

well as the pan-Eu ropean Stra tegy for Bi o l ogical Landscape Divers i ty.

3 . 3 Uni formity  and d if fe rent ia t ion  i n Du tch env ironmenta l po licy:

some case  s tudies

The Council pre s ents bel ow a bi rd ’s eye vi ew of six cases studies from Dutch

envi ron m ental policy in rel a ti on to differen ti a ti on in Eu rope . These case studies are

3 0 A preferen ce for firm ,l on g - term obj ectives over a series of progre s s ively more stri n gent shorter- term

obj ective s , but also the uti l i s a ti on of a technical adva n t a ge obt a i n ed otherwi s e .
3 1 The first meeting was held on the initi a tive of the then Envi ron m ent Mi n i s ter of the ers t wh i l e

Czech o s l ova k i a , in Dobris Ca s t l e . Mi n i s ters’ con feren ces fo ll owed in Lu cerne (1993), Sofia (1995), en

Aa rhus (1998).





interesting because they relate to some of the most refractory areas of Dutch environmen-

tal policy, partly because they can only be ta ckled effectively by international cooperation.

In each case the Netherlands formulated national policy before EU policy was initiated.

C l i m a t e

P ivotal to cl i m a te policy is the abatem ent of C O2 wh i ch is rel e a s ed wh en fossil fuel s

a re bu rn ed . The Net h erlands has a rel a tively en er gy - i n ten s ive , ex port - ori en ted indu s try

wh i ch has con s i dera bly incre a s ed its en er gy - ef f i c i ency thro u gh a ra n ge of policy measu re s .

Ma ny co s t - ef fective measu res have alre ady been taken in the Net h erl a n d s . In distri buting the

redu cti on obj ective for the six greenhouse gases wh i ch the EU sign ed up for in Kyo to (8%

redu cti on by 2008/2012 rel a tive to 1990), a ll ow a n ce was made for differen ces in abi l i ty to

p ay, co s t s , econ omic stru ctu re and other nati onal circ u m s t a n ce s ; an obj ective of -6% was set

for the Net h erl a n d s3 2. The V ROM Council dealt in detail with this issue in its cl i m a te

advi ce3 3.

Th ere has been con s i dera ble discussion in the EU abo ut the instru m ents by wh i ch

the redu cti on obj ectives can be ach i eved , as well as how the redu cti on obl i ga ti on should be

split bet ween dom e s tic and forei gn measu re s . The Kyo to Pro tocol leaves con s i dera ble leew ay

for interpret a ti on . Cri teria for app lying these instru m ents wi ll be set in 2000/2001. Th e

Net h erlands would like to undert a ke half its ef fort as measu res in other co u n tri e s , on

grounds of co s t - ef fectiven e s s . This accords with the po s i ti on adopted to date by the EU as a

wh o l e . The V ROM Council bel i eves that maximising flex i bi l i ty in the ch oi ce of l oc a ti on s

and the manner in wh i ch CO2 em i s s i ons can be redu ced wi ll lead to bet ter progress bei n g

m ade with cl i m a te po l i c y. In envi ron m ental terms the loc a ti on in wh i ch an em i s s i on occ u rs

is immateri a l ; in order to maximise co s t - ef fectiven e s s ,t h ere must be flex i bi l i ty in the ch oi ce

of i n s tru m en t s .

The envi ron m ental qu a l i ty standard for this gl obal envi ron m ental issue is a singl e

f i g u re , re su l ting from inten s ive intern a ti onal discussion . The qu e s ti on of d i f feren ti a ti on

bet ween co u n tries does not ari s e ,s i n ce we all live in the same green h o u s e . The em i s s i ons of

C O2 (and other greenhouse gases) wi ll be redu ced by set ting nati onal em i s s i ons cei l i n gs .

These cei l i n gs are in fact alre ady differen ti a ted , depending on re sults alre ady ach i eved , eco-

n omic con d i ti on s , etc . A furt h er distri buti on can be made in each co u n try of the obj ective

i m po s ed over the va rious em i t ting sectors .E nvi ron m ental ef f i c i ency standards adopted

must be te s ted against the harm on i s a ti on requ i rem ents due to the internal market . Bec a u s e

t h ere is con s i dera ble bet ween - co u n try va ri a ti on in situ a ti on ,t h ere are re a s ons for differen ti-

3 2 For com p a ri s on purpo s e s :G erm a ny –21%, Fra n ce 0%, Den m a rk –21%, Portu gal +27%, Greece

+ 2 5 % , Sweden +4%, It a ly –6.5%.
3 3 V ROM Co u n c i l : Tra n s i tie naar een koo l s tof a rme en er gi ehu i s h o u d i n g, The Ha g u e , Decem ber 1998.

Ava i l a ble in English as ‘Tra n s i ti on to a low - c a rbon en er gy econ omy ’.





a ti on in instru m en t s . This differen ti a ti on must therefore be po s s i ble within EU cl i m a te po l-

i c y, also for the Net h erl a n d s . It is also the case that there are instru m ents whose ef fectiven e s s

is direct ly rel a ted to the area of the terri tory over wh i ch they are app l i ed . An d ,i f we con s i der

for example a Eu ropean en er gy tax, this argues, i f its introdu cti on thro u gh o ut Eu rope

en co u n ters too mu ch re s i s t a n ce , for beginning by introducing it in a nu m ber of coopera ti n g

co u n tries with the ex press inten ti on of s eeing it ulti m a tely app ly ac ross the en ti re EU.

The state of the environment in the European Union

Greenhouse gases and climate change

¬ Ca rbon diox i de em i s s i ons fell abo ut 1% bet ween 1990 and 1996, with con s i d-

era ble va ri a ti on bet ween mem ber state s . Methane em i s s i ons are dec re a s i n g.

¬ G l obal and Eu ropean annual mean tem pera tu res have incre a s ed by 0.3 - 0.6 ºC

s i n ce 1900; 1998 was the warmest year on record .

Ozone-depleting substances

¬ The po ten tial ‘ch l orine plus brom i n e’ con cen tra ti on (total po ten tial dep l eti on

of the ozone layer) pe a ked in 1994 and is now dec re a s i n g.

¬ The use of ozon e - dep l eting su b s t a n ces has dec re a s ed sharp ly, f a s ter than

requ i red by the intern a ti onal measu re s , but atm o s ph eric con cen tra ti on of

h a l ons is sti ll increasing against ex pect a ti on .

Transboundary air pollution

¬ In most co u n tri e s , su l phur diox i de , vo l a tile or ganic com pounds and, to a lesser

ex ten t , n i trogen ox i de em i s s i ons have decl i n ed . But su ccess in abating em i s-

s i ons from stati on a ry sources was almost co u n terb a l a n ced by incre a s ed em i s-

s i ons due to rapid tra n s port growt h ; em i s s i ons from intern a ti onal shipping are

expanding their share .

¬ Ha rmful ef fects of tra n s bo u n d a ry air po lluti on on eco s ys tems have been

redu ced .

¬ All threshold va lues for su m m er smog set under the Ozone Di rective have

been exceeded since 1994.

A c i d i f i c a t i o n

Ac i d i f i c a ti on is caused by su l phur diox i de (SO2) ,n i trogen diox i des (NOx) ,

vo l a tile or ganic com pounds (VOC) and ammonia (NH3) , the main sources being indu s-

try, a gri c u l tu re and tra f f i c . The first three po llutants freely cross nati onal fron ti ers , wh i l e

a m m onia has a major ef fect at the regi onal level .





The Net h erlands su f fers ac i d i f i c a ti on from its own source s , causes ac i d i f i c a ti on

in nei gh bo u ring co u n tries and receives ac i d i f ying com pon ents from other co u n tri e s . As

s oon as the probl em of ac i d i f i c a ti on was ack n owl ed ged , the Net h erlands began to estab-

lish sti f f obj ectives for its own nati onal target gro u p s . The Net h erlands also played a

p ace s et ting role in Eu rope , and has en de avo u red to get major em i s s i ons redu cti on s

a greed . Fu rt h er redu cti ons can now on ly be ach i eved at steep ly rising co s t s , wh i ch make s

i n tern a ti onal coord i n a ti on even more nece s s a ry. This coord i n a ti on is occ u rri n g, for

ex a m p l e , in the fra m ework of the EN/ECE, within wh i ch nati onal em i s s i on cei l i n gs for

the four ac i d i f ying com pon ents for 2010 have now been agreed3 4. The Eu ropean Un i on

is trying to set more stri n gent (i.e. l ower) em i s s i on cei l i n gs for many mem bers states in a

d i rective . In the case of the Net h erlands the obj ectives for NOx, VOC and NH3 lie com-

fort a bly within these cei l i n gs . The Net h erlands has not in fact yet agreed the cei l i n gs in

the propo s ed directive .

Ot h er Eu ropean directives are also important in rel a ti on to ac i d i f i c a ti on . Th e

d i rectives on the redu cti on of a utom obile em i s s i ons are rel evant here . The IPPC

Di rective (In tegra ted Po lluti on Preven ti on and Con trol) requ i res that inform a ti on be

exch a n ged on Best Ava i l a ble Tech n i ques (BAT) ; in the Net h erlands this is su b su m ed in

the A LA RA (As Low As Re a s on a bly Ach i eva ble) pri n c i p l e ,a l re ady en s h ri n ed in the

E nvi ron m ental Ma n a gem ent Act . The IPPC Di rective also requ i res the exch a n ge of i n for-

m a ti on on BAT at the Eu ropean level , wh i ch can be a major harm onising influ en ce . Th e

L a r ge Com bu s ti on Plants Di rective is being revi s ed , with more stri n gent standards for

n ew large com bu s ti on plant; the pre s ent Dutch standards are more stri n gen t .

One half of the ac i d i f i c a ti on loading in the Net h erlands ori gi n a tes in our own

co u n try, so that the Net h erlands gains from stri n gent dom e s tic standard s . G iven the

i n tern a ti onal ch a racter of this envi ron m ental ph en om en on , h owever, the Net h erl a n d s

has an interest in seeing em i s s i on standards as low as po s s i ble in nei gh bo u ring co u n-

tri e s , f rom wh en ce a major proporti on of the ac i d i f i c a ti on load ori gi n a te s . Lower em i s-

s i ons in nei gh bo u ring co u n tries wi ll lead to a redu cti on in the depo s i ti on on vu l n era bl e

a reas in the Net h erl a n d s ; s tri n gent agreem ents within the EU (or at least in su rro u n d-

ing co u n tries) are therefore de s i ra bl e . The adequ a te pro tecti on of vu l n era ble areas from

ac i d i f i c a ti on is therefore on ly po s s i ble by having differen ti a ted em i s s i on standard s , t h i s

d i f feren ti a ti on being determ i n ed by the type of eco s ys tem ,s oil ch a racteri s ti c s , and hav-

ing rega rd to co s t - ef fectiven e s s . Co u n tries with more stri n gent em i s s i on cei l i n gs (based

on the de s i red envi ron m ental qu a l i ty) wi ll have to take ad d i ti onal measu re s : in place s

with high er den s i ties of po lluting produ cti on processes and produ ct s , m ore stri n gen t

em i s s i on standards must be adopted . Ap a rt from em i s s i on standards for the differen t

3 4 This Pro tocol was recen t ly sign ed in Gothen burg by va rious mem ber states including the

Net h erl a n d s . The SO2 ceiling for the Net h erlands lies bel ow the target set in the NEPP3; t h ere are how-

ever su f f i c i ent measu res ava i l a ble to com p ly with this cei l i n g.





rel evant sectors , o t h er instru m ents must be po s s i ble wh i ch all ow sectors to trade em i s-

s i ons so that the co s t - ef fectiveness of the measu res is maximised . These are being devel-

oped in the Net h erlands at pre s en t , and differen ti a ti on of this kind in the ch oi ce of

i n s tru m ents should be wri t ten into futu re EU agreem en t s ; the first moves in this direc-

ti on are being made in the fort h coming ti gh tening of the Large Com bu s ti on Plant by

a ll owing co u n tries to adopt a nati onal stra tegy as an altern a tive to meeting spec i f i c

em i s s i on standard s .

E u t r o p h i c a t i o n

Eutroph i c a ti on is caused by an excess of ph o s ph a te and nitrogen in soil and

w a ter, with con s equ en ces for wi l dl i fe and the co u n trys i de . Most of the nitrogen in

Dutch su rf ace waters is bro u ght in by river from other co u n tri e s . The Net h erlands also

i t s el f po llutes the Rhine and the North Se a . The North Sea Acti on Programme pre-

s c ri bes an em i s s i on redu cti on of 50% for nitra te and ph o s ph a te by 1995 rel a tive to

1 9 8 5 . The Net h erlands has met this obj ective for ph o s ph a te , but not yet for nitra te . Th e

NEPP1 and NEPP2 also spec i f i ed that an equ i l i brium situ a ti on should be ach i eved in

a gri c u l tu re by 2000; the NEPP3 ob s erved that ad d i ti onal policy would be needed to

ach i eve this. Me a nwh i l e , the Ni tra te Di rective (1991) has been adopted , wh i ch pre-

s c ri bes a gro u n dw a ter qu a l i ty standard of a maximum of 50 mg nitra te per litre to be

ach i eved by 2003. The Di rective also pre s c ri bes a standard for the a pp l i c a ti on of

m a nu re as a means of ach i eving this. Un til recen t ly, h owever, Dutch nati onal policy was

b a s ed on the MINAS sys tem with standards for nutri ent losses, was seeking to meet the

EU goals by 2008 and failed to make use of the po s s i bi l i ty to opt for diver gent standard s

for a part of Dutch terri tory.

In order to maintain its credibility the Netherlands recently modified its policy so

as to achieve compliance with the Nitrate Directive in terms of timetable and system. In

relation to phosphate,it should be noted that the Netherlands has requested the European

Commission to agree to a subsidy scheme for the extra costs of removing manure from

certain areas of ecological interest which have heavy phosphate burdens. The Commission

is expected to agree to this. The sums involved are in fact relatively small.

The envi ron m ental qu a l i ty standard is ex pre s s ed in terms of limit and target

va lues for soil and water, and intern a ti onal coord i n a ti on is nece s s a ry because of t h e

tra n s bo u n d a ry natu re of s ome of the em i s s i on s . The Di rective of fers scope for differen-

ti a ti on in pro tecti on level s , depending on soil type . The Net h erlands has the most eco -

ef f i c i ent pig (and other live s tock) farms in Eu rope , but this eco - ef f i c i ency is not en o u gh

to provi de for com p l i a n ce with the em i s s i on cei l i n gs set . Ei t h er the ceiling wi ll have to

be ra i s ed furt h er or the pig (and other live s tock) herd wi ll have to be redu ced . Th e

Net h erlands is con f ron ted with the fact that insu f f i c i ent differen ti a ti on in instru m en t s





is perm i t ted . The manu re app l i c a ti on standard pre s c ri bed in the directive is ef fectively

a pre s c ri pti on of the means to be adopted , and does not give the lati tu de to seek to

m eet the de s i red goal by means more su i ted to the Dutch situ a ti on . The qu e s ti on of

the internal market and com peti ti on wi ll ari s e , for ex a m p l e , i f p aym ents are made to

su pport a downsizing of the sector. It can in any case be ob s erved that the fact that

t h ere is su pra n a ti onal policy (including provi s i on for sti f f fines) has accel era ted

n a ti onal po l i c y.

The state of the environment in the European Union

Water stress

¬ Th ere has been a significant dec rease in the nu m ber of h e avi ly po lluted rivers

due to redu cti ons in point source disch a r ges (su ch as ph o s ph oru s ) ; or ga n i c

m a t ter disch a r ges have fall en by 50 to 80% over the last 15 ye a rs .

¬ Ni tra te con cen tra ti ons in EU rivers have shown little ch a n ge since 1980, con-

tri buting to eutroph i c a ti on in coastal waters . Nutri ent input from agri c u l tu re

is sti ll high .

¬ EU co u n tries are ye a rly, on avera ge ,a b s tracting around 21% of t h eir ren ew a bl e

f re s hw a ter re s o u rce s , wh i ch is rega rded as a su s t a i n a ble po s i ti on . Big water

losses occur in So ut h ern EU co u n tries - around 18% of the re s o u rce is lost

e ach year in irri ga ti on , and over- ex p l oi t a ti on and salinisati on of gro u n dw a ters

in coastal areas con ti nue to be cri ti c a l .

Waste disposal

The Net h erlands has pursu ed a vi gorous policy with rega rd to waste . The re a-

s ons for this are the vu l n era ble geo - hyd ro l ogical situ a ti on of the Net h erl a n d s , the ri s k s

to public health and the space requ i rem ents of l a n d f i ll site s , but also the de s i re to be

p a rs i m onious with raw materi a l s . Wa s te preven ti on is the paramount aim, a f ter wh i ch

comes rec ycl i n g, i n c i n era ti on and landfill ; this hiera rchy was establ i s h ed in the so-call ed

Lansink lad der. The Net h erlands played an important role in get ting a Eu ropean waste

policy of f the ground aimed at preven ting the flight of w a s te to forei gn co u n tri e s , wh i ch

would have the ef fect of passing on the envi ron m ental ef fects to others , and at the same

time placing pre s su re on the vi a bi l i ty of rec ycling sys tems and waste incinera tors estab-

l i s h ed in the Net h erl a n d s . As part of t h i s , the Net h erlands accepted more flex i ble EU

d i rectives on con d i ti on that it ret a i n ed the opti on to introdu ce more stri n gent nati on a l

m e a su re s . The Landfill Di rective has now come into force , h owever, and the Wa s te

In c i n era ti on Di rective is nearing com p l eti on , bri n ging Eu ropean standards very close to

the Germ a n / Dutch standard s . The probl em wh i ch wi ll arise wi ll be that of providing for





a re a s on a bly uniform interpret a ti on of these Di rectives in the different co u n tri e s , a s

well , cert a i n ly, as that of i n s pecti on and en forcem en t .

While the approach du ring the 1970s and 1980s was rel a tively dogm a ti c ,a t ti-

tu des ten ded to be more pra gm a tic in the 1990s. The Net h erlands sti ll con s i ders that

s tri ct requ i rem ents rega rding rec ycl i n g, i n c i n era ti on , l a n d f i ll , i m port and ex port are

n ece s s a ry for envi ron m ental re a s on s . With that obj ect in vi ew the Net h erlands also

p a rti c i p a ted in the cre a ti on in 1993 of the Reg u l a ti on on the su pervi s i on and con tro l

of the carri a ge of w a s te wi t h i n , to and from the Eu ropean Com mu n i ty. But with the

dismantling of i n ternal fron ti ers in Eu rope , the discord a n ce bet ween the internal mar-

ket rules and an envi ron m en t a lly sound disposal within co u n tri e s’ own nati onal fron-

ti ers is growi n g. Na ti onal requ i rem ents wh i ch are more stri n gent than those of n ei gh-

bo u ring co u n tries are more difficult to en force and can have del eterious econ om i c

con s equ en ce s . Im provem ents in ex i s ting tech n i ques (for example po s t - co ll ecti on waste

s ep a ra ti on tech n i ques) and new tech n o l ogies (e.g. f lue gas clean-up) call for a re - t h i n k

of the disposal hiera rchy indicated by the Lansink lad der. The lad der was of great va lu e

in con ceptual terms but if a pp l i ed too dogm a ti c a lly or on an opera ti onal basis co u l d

re sult in inflex i bi l i ty and inhibit innova ti on . In n ova tive thinking is needed in this are a .

A reori en t a ti on seems to be needed in the atti tu de of the Net h erlands tow a rd s

w a s te . The qu e s ti on as to wh en a su b s t a n ce is waste , for wh i ch envi ron m ental pro tec-

ti on measu res are needed , and wh en it is a trade a ble com m od i ty, to wh i ch the intern a l

m a rket rules app ly, proved to be an area wh ere the Net h erlands did not see eye to eye

with Eu rope . Wa s te is incre a s i n gly seen in Eu rope as a trade a ble com m od i ty, as a prod-

u ct , and it is no lon ger po s s i ble to sustain the argument that waste should rem a i n

within Dutch borders . What is important is that a good Eu ropean infra s tru ctu re for

the processing of that produ ct should be cre a ted wh i ch meets the same envi ron m en t a l

requ i rem ents thro u gh o ut Eu rope . This places stri n gent demands on inspecti on and

en forcem en t . It wi ll become incre a s i n gly difficult to pro tect the Dutch waste proce s s-

ing sector. In s te ad , the focus must be on harm onising produ ct standards and the envi-

ron m ental standards for produ cti on proce s s e s , with a vi ew to the opera ti on of t h e

i n ternal market . The Net h erlands can cert a i n ly help to insti ga te a rethink of the waste

i s sue in Eu rope . All i a n ces need to be form ed with other like - m i n ded co u n tri e s .





The state of the environment in the European Union

Soil degradation

¬ D a m a ge is increasing and leads to irrevers i ble losses due to growing water ero-

s i on , con ti nuing local and diffuse con t a m i n a ti on and sealing of s oil su rf ace s .

Wa s t e

¬ The EU is gen era ting and tra n s porting more solid waste . EU waste stra tegy

goals have not been re ach ed : w a s te preven ti on measu res have not stabi l i s ed

produ cti on , and landfilling is sti ll the most com m on tre a tm ent measu re ,

de s p i te significant progress in recovery and rec ycl i n g.

¬ Rec ycling of glass and paper has been incre a s i n g, but not su f f i c i en t ly qu i ck ly to

redu ce overa ll gen era ti on for these stre a m s .

Hazardous substances

The NEPP1 and NEPP2 named 49 su b s t a n ces as ‘pri ori ty su b s t a n ce s’. These su b-

s t a n ces are con s i dered to pose a non - n egl i gi ble risk to man and/or eco s ys tem s . Th ey

i n clu de , for ex a m p l e , a s be s to s ,h e avy metals su ch as cad m iu m , m erc u ry and lead ,f i n e

p a rti cl e s , ben zene and CFCs. Sep a ra te measu res app ly to pe s ti c i des (see fo ll owing head-

i n g ) . Na ti onal policy has been based on ga t h ering inform a ti on by drawing up so-call ed

b a s eline doc u m en t s , formu l a ting limit and target va lues and em i s s i on redu cti on obj ec-

tives and re s tri cting uses in appropri a te cases. Con s traints are set at com p a ny or plant

l evel thro u gh the licensing sys tem . The establ i s h m ents of ‘coven a n t s’ and mu l tiye a r

a greem ents with the va rious sectors in wh i ch redu cti on obj ectives are set has been pro-

m o ted .

Co ll ecting data on the risks of su b s t a n ces is proving very probl em a ti c ,p a rti c u-

l a rly due to the large nu m bers of su b s t a n ces invo lved . In Eu rope ,E I N E C S3 5 has been

e s t a bl i s h ed , with data on 110,000 su b s t a n ce s . The OECD has begun by inven tori s i n g

4500 ex i s ting high produ cti on - vo lume su b s t a n ces (gre a ter than 1000 tonnes per ye a r ) .

The EU ex i s ting su b s t a n ces programme (1993) covers 2100 su b s t a n ce s , but has run up

a gainst the probl em that the work l oad of m em ber states and the Eu ropean Com m i s s i on

a rising out of this programme was badly undere s ti m a ted , and that indu s try and, p a rti c u-

l a rly, i n du s trial users are unwi lling or unable to provi de data on use and ex po su re . In

ad d i ti on there are a nu m ber of Eu ropean directives wh i ch set em i s s i on limit va lu e s .

3 5 The Eu ropean Inven tory of Ex i s ting Ch emical Su b s t a n ces wh i ch lists 110,000 ch emical su b s t a n ce s

b a s ed on details furn i s h ed by indu s try.





In the past the Net h erlands has alw ays pleaded for the ri ght wh ere nece s s a ry to

p u rsue a more stri n gent nati onal po l i c y. This has of ten run into the probl em that the

l egi s l a ti on on ex i s ting su b s t a n ces has hitherto been su bj ect to rules of the internal mar-

ket . A mem ber state can adopt a more stri n gent policy if this can be ju s ti f i ed in terms of

the specific nati onal situ a ti on . The Net h erl a n d s , for ex a m p l e , has su cceeded in adopti n g

s tri cter standards for the ti m ber pre s erva ti on agents pen t ach l oroph enol (PCP) and cre-

o s o te by poi n ting to the vu l n era bi l i ty of the large expanses of su rf ace water in the

Net h erl a n d s . A similar request for a more stri n gent standard for cad m ium was however

ref u s ed by the Eu ropean Un i on on the grounds that the Dutch are no more sen s i tive to

health risks than other Eu rope a n s .

For new su b s t a n ces the probl em of n a ti onal divers i ty hardly ari s e s . A harm on i s ed

n o ti f i c a ti on sys tem has been devel oped at the Eu ropean level so that qu i te a good idea of

the po s s i ble risks assoc i a ted with any new su b s t a n ce is obt a i n ed well before it is put on to

the market . If a ppropri a te , re s tri cti ons can be introdu ced qu i ck ly at the Eu ropean level ,

s i n ce there is hardly any qu e s ti on of ve s ted interests in the case of a new su b s t a n ce .

Bet ween - co u n try differen ces are not perm i t ted because of com peti ti on con s i dera ti on s .

The Eu ropean Com m i s s i on is curren t ly devel oping a stra tegic vi s i on on ch em i-

cals wh i ch wi ll invo ke the prec a uti on a ry principle and the re s pon s i bi l i ty of the ch em i c a l s

i n du s try. The Net h erlands has taken the initi a tive to formu l a te a pack a ge of recom m en-

d a ti ons based on the current nati onal programme SOMS (Stra tegic Approach to

Su b s t a n ce s ) . This stra tegic vi s i on is ex pected to be publ i s h ed around the middle of 2 0 0 0 .

It would not be po s s i ble for one or just a few co u n tries to take on the regi s ter of

h a z a rdous su b s t a n ce s ; i n tern a ti onal coopera ti on is def i n i tely nece s s a ry. This is taking

p l ace , but coord i n a ti on is poor. A uniform pro tecti on level in terms of ex po su re

( ex pre s s ed in limit and target va lues) is obvi o u s ly needed . It is incon ceiva ble that the

health of s ome Eu ropeans should requ i re a different pro tecti on level from others .

Q u e s ti ons as to the pro tecti on level wh i ch should be adopted by the EU have reg u l a rly

gen era ted disagreem ent bet ween mem ber state s . As far as the ex po su re of eco s ys tems is

con cern ed , va ri a ti ons in limit and target va lues are po s s i bl e , depending on their sen s i tiv-

i ty. The Net h erlands has invo ked this po s s i bi l i ty in rel a ti on to its ex ten s ive su rf ace water.

Di f feren ti a ti on in policy instru m ents is also de s i ra ble because the approach may need to

be ad a pted to local circ u m s t a n ce s .





The state of the environment in the European Union

Hazardous substances

¬ Va rious con trol measu res have redu ced ch emical risk and some em i s s i on s , a n d

envi ron m ental con cen tra ti ons of pers i s tent or ganic po llutants and heavy 

m etals are decl i n i n g.

¬ However, for 75% of the large vo lume ch emicals on the market ,t h ere is insu f-

f i c i ent analysis of tox i c i ty and eco tox i c i ty ava i l a ble to su pport minimal ri s k

a s s e s s m en t .

H a z a r d s

¬ Bet ween 1990-1996, econ omic losses due to floods and landslides were fo u r

times those in the whole of the preceding dec ade . As yet , t h ere is no targeted

policy to redu ce natu ral hazard s .

¬ Ma j or indu s trial acc i dents con ti nue to occ u r; over 300 acc i dents have been

reported since 1984 in EU. Th ere is an indicati on that many of the of ten seem-

i n gly trivial ‘l e s s ons learn ed ’f rom acc i dents have not yet been su f f i c i en t ly 

eva lu a ted and/or implem en ted in indu s try ’s practi ces and standard s .

P e s t i c i d e s

The produ cti on of pe s ti c i des gives rise to health ri s k s ;t h eir use can harm both the

envi ron m ent (nati on a lly) and health (loc a lly ) . The market for pe s ti c i des is an intern a ti on a l

one invo lving major ve s ted intere s t s . An aw a reness of the risks gradu a lly grew in the 1960s;

du ring the 1970s a faltering start was made with the devel opm ent of policy in the Net h erl a n d s ,

and altern a tives began to be devel oped ,i n cluding or ganic met h ods of pest con tro l .

The Net h erlands with its large - s c a l e ,i n ten s ive produ cti on of food s tu f fs and flow-

ers - a high proporti on of wh i ch for ex port - also has a high pe s ti c i de use3 6. O r ganic pe s t

con trol is taking a growing share , and envi ron m ental measu res are having an ef fect , but

not all companies are in full com p l i a n ce with their licen ce s . The envi ron m en t , in parti c-

ular su rf ace water, is being ex po s ed to ri s k s .

Policy aimed at this intern a ti onal market was initi a ted with the adopti on of t h e

Crop Pro tecti on Di rective (1991), wh i ch contains uniform cri teria for the approval of

pe s ti c i de s . The goal is to have a po s i tive Eu ropean list by 20033 7. Th ere is also a directive

on the marketing of bi oc i de s3 8. These directives deal on ly with approva l . Q u a n ti t a tive

3 6 Dutch usage is rel a tively low per unit of food produ ced , but high in to t a l .
3 7 It is curren t ly anti c i p a ted that this goal wi ll on ly be ach i eved some ye a rs after 2003.
3 8 Bi oc i des are non - a gri c u l tu ral pe s ti c i des used , for example in ti m ber tre a tm ent and anti - fo u l i n g

m a rine coa ti n gs .





obj ectives fall under hazardous su b s t a n ces and the EU stra tegy on su ch su b s t a n ces is sti ll

in prep a ra ti on .

By vi rtue of a nu m ber of s pecific nati onal circ u m s t a n ces (su ch as its abu n d a n ce

of w a ter, prec i p i t a ti on patterns and soil ch a racteri s tics) the Net h erlands has imple-

m en ted this approval directive qu i te spec i f i c a lly; f u rt h erm ore the govern m ent is aiming

to see a po s i tive list set up containing a list of the su b s t a n ces perm i t ted in the

Net h erl a n d s . Th ere has been con s i dera ble pro test from produ cers , regular de a l ers and

u s ers , n o t withstanding the fact that Dutch policy (prep a red in con su l t a ti on with the tar-

get groups) invo lved a con s i dera ble prep a ra tory peri od , and that more envi ron m en t a lly

f ri en dly altern a tives are ava i l a ble for some of the regular app l i c a ti on s . The Net h erl a n d s

ori gi n a lly took the lead in prep a ring the po s i tive list, but as a re sult of the re s i s t a n ce

en co u n tered in going firm on the list, has been overt a ken by other mem ber state s .

As far as po s s i ble pleas by the Net h erlands for a differen ti a ted policy are con-

cern ed , the same rem a rks app ly as for hazardous su b s t a n ce s . This case stu dy illu s tra te s

on ce more that specific circ u m s t a n ces - in this case inten s ive use on a small land are a

with a vu l n era bl e ,w a ter- ri ch eco l ogy - call for specific instru m ents wh i ch can therefore

d i f fer bet ween co u n tri e s .

The state of the environment in the European Union

Human health

¬ Trad i ti onal envi ron m ental health probl ems from unsafe drinking water, i n ade-

qu a te sanitati on and poor housing have largely disappe a red from the EU.

¬ According to the World Health Orga n i s a ti on , ava i l a ble evi den ce su ggests that

the envi ron m ent has a limited (i.e. re s pon s i ble for less than 5%) direct impact

on public health. Pa rti c u l a te air po llutants po s s i bly cause, per ye a r, 40 - 150

000 deaths in adults in the EU citi e s , and a proporti on of the rising skin cancer

ra tes is caused by incre a s ed rad i a ti on thro u gh the thinning ozone layer.

¬ Low level ex po su re to a com p l ex of po llutants in air, w a ter, food , con su m er

produ cts and bu i l d i n gs may be affecting overa ll qu a l i ty of l i fe or sign i f i c a n t ly

con tri buting to asthma, a ll er gi e s , food poi s on i n g, s ome cancers ,n eu ro - tox i c i ty

and immu n e - su ppre s s i on .

In con clu s i on we see that the six case studies con s i dered ex h i bit the en ti re ra n ge

of po s s i bi l i ties and impo s s i bi l i ties for differen ti a ti on in envi ron m ental qu a l i ty, em i s s i on

s t a n d a rd s , produ ct standards and instru m en t s . It appe a rs that the po s s i bi l i ties for differ-





en ti a ti on in envi ron m ental qu a l i ty standards are limited , but there are of ten argumen t s

for differen tials in em i s s i on standard s , produ ct standards and instru m en t s . These argu-

m ents are of ten rel a ted to the specific vu l n era bi l i ty of a particular area or regi on or to

the tra n s bo u n d a ry natu re of em i s s i on s . The harm on i s a ti on requ i rem ents of the intern a l

m a rket and com peti ti on policy con s train su ch freedom . The Net h erlands wi ll have to

remain alert on a nu m ber of d i f ferent issues to en su re that it makes a ti m ely case for dif-

feren ti a ti on in Bru s s els wh ere this would be opportu n e . It is also vital that it con tri bute s

to con ceptual thinking and innova ti on on instru m en t s .

3 . 4 P a c e s e t t e r s

The role of pacesetters

The devel opm ent of envi ron m ental policy is a process of s ocial ch a n ge wh i ch

c rys t a llises out slowly. Sm a ll groups break new gro u n d ,u r ge ch a n ge ,s eek govern m en t

i n i ti a tive s , po l i c y, reg u l a ti on . This applies wh et h er within a mem ber state or an assoc i a-

ti on of s t a tes like the Eu ropean Un i on . In deed the genesis of the EU itsel f is an ex a m p l e

of su ch a proce s s . Within this bu r geoning coopera ti on some co u n tries attach ed more

u r gency to the devel opm ent of a com m on envi ron m ental policy than others .G iven its

ch a racteri s tic as a den s ely pop u l a ted , h i gh ly urb a n i s ed , co u n try containing the estu a ri e s

of s everal major Eu ropean rivers , the Net h erlands has for ye a rs been forced to remain a

s tep ahead of m a ny other Eu ropean co u n tries in shaping and implem en ting nati on a l

envi ron m ental po l i c y. It was almost autom a tic that it should become one of the lead

group in Eu rope ,s i n ce stren g t h ening Eu ropean policy was seen as a vital key to stren g t h-

ening nati onal envi ron m ental po l i c y. Ma ny envi ron m ental probl ems can on ly be tack l ed

properly at the intern a ti onal level . In ten s ive pre s su re from the Net h erl a n d s , but also

co u n tries like Den m a rk and Germ a ny, h ave unden i a bly had a major impact on the devel-

opm ent and fashioning of Eu ropean envi ron m ental po l i c y.

The Net h erlands has in particular been at the foref ront in terms of the con cep-

tual thinking, p l a n n i n g, i n n ova ti on with rega rd to instru m ents and the practical tra n s l a-

ti on of policy to regi onal and local govern m ent and the va rious soc i etal pro t a gon i s t s .

The Net h erlands was and con ti nues to be in the Eu ropean va n g u a rd in these are a s .

Looking back it can be said that our co u n try has had a mu ch gre a ter impact on the

devel opm ent of Eu ropean envi ron m ental policy than might be ex pected from its size .

The Net h erlands has qu i te con s c i o u s ly exerc i s ed con s i dera ble influ en ce on the evo luti on

of envi ron m ental policy in Bru s s el s . Ex peri en ce and ex pertise were made ava i l a ble by

means of s econ d m en t s , coopera tive links with other co u n tries have been devel oped ,t h e

pre s i dency was uti l i s ed stra tegi c a lly, and so on . The EU’s Fifth Envi ron m ental Acti on

Progra m m e , for ex a m p l e ,d rew heavi ly on the sys tem of the Dutch Na ti on a l

E nvi ron m ental Policy Plans.





The Netherlands: a more middle-of-the-road position

This image of the Net h erlands as a pace s et ter has since been disti n ct ly tem pered

not on ly in the Net h erlands but also el s ewh ere . Both in Bru s s els and in other Eu rope a n

capitals the Net h erlands is seen as being mu ch more middl e - of - t h e - road . In a ra n ge of

n ego ti a ti ons it has adopted a more defen s ive stance ,m ore incl i n ed to prom o te its own

i n tere s t s . The Net h erlands is cert a i n ly not top - of - t h e - t a ble wh en it comes to the actu a l

qu a l i ty of its envi ron m en t , n or does it by any means alw ays take the lead in app lyi n g

Eu ropean reg u l a ti ons (e.g. the Ha bitat and Bi rds Di rective s3 9, pe s ti c i de s , Ni tra te

Di rective ) . In parti c u l a r, in the case su rrounding the Ni tra te Di rective , wh ere infri n ge-

m ent proceed i n gs are invo lved , the earl i er lead po s i ti on of the Net h erlands now co u n t s

a gainst it. The cred i bi l i ty of the Net h erlands in rel a ti on to the proper implem en t a ti on of

EU envi ron m ental policy is being put into jeop a rdy. Ot h er mem ber states put under

great pre s su re du ring and after their acce s s i on to properly implem ent all envi ron m en t a l

policy are little dispo s ed to be accom m od a ti n g. A pace s et ter must be cred i ble in the

i m p l em en t a ti on of envi ron m ental policy if his role is to be ef fective .

From pacesetter to tactical alliances

Th ere is therefore a pressing need to update the image of the Net h erlands as a

p ace s et ter in Eu ropean envi ron m ental po l i c y. This is not a va lue ju d gem ent in an

a b s o lute sen s e , and there is no denying the ben efits of the Dutch stance in the past.

Fu rt h erm ore the term ‘p ace s et ter ’ cannot be app l i ed to any other mem ber state ei t h er. It

is more meaningful to interpret events in terms of a series of t actical all i a n ces bet ween

co u n tries on special issu e s , su ch as the Eu ropean en er gy tax. In this con text it is po s s i bl e

to talk abo ut one or more co u n tries taking the lead , but then on ly as a com pon ent of a

s tra tegy devel oped with other co u n tries in order to ach i eve specific ch a n ges in Eu rope a n

envi ron m ental po l i c y.

3 9 The Net h erlands is sti ll in default after 20 ye a rs in implem en ting the Bi rds Di rective de s p i te the

Eu ropean Co u rt taking infri n gem ent proceed i n gs on four occ a s i ons for bre ach of its obl i ga ti on s .









4 The po s i ti on of the Net h erl a n d s

4 . 1 The  Neth er lands,  part  o f Europe

The Net h erlands is a small Eu ropean co u n try wh i ch ri ght from the start saw the

ben efits of Eu ropean coopera ti on and union . The Net h erlands worked in the va n g u a rd to

bring abo ut a com mu n i ty envi ron m ental po l i c y, and was able to exercise an influ en ce dis-

proporti on a te to its size . This was not on ly because the Net h erlands felt obl i ged , by a com-

bi n a ti on of its geogra phical situ a ti on and dem ogra phic pre s su re , to pursue an ambi ti o u s

envi ron m ental po l i c y, and therefore to invent the wh eel itsel f . It was also able to make ju d i-

cious use of the way in wh i ch dec i s i ons are made in Bru s s els by feeding in ideas and con-

cepts at an early stage , and by seconding Dutch ex perts to the Eu ropean Com m i s s i on .

It must be said, h owever, that in recent ye a rs the Net h erlands has been less in the

va n g u a rd , in particular in rega rd to the implem en t a ti on of envi ron m ental po l i c y.

Fu rt h erm ore the V ROM Council is under the impre s s i on that, de s p i te the influ en ce

wh i ch the Net h erlands has had in the past on the cre a ti on of Eu ropean envi ron m en t a l

po l i c y, t h ere is a wi de gulf bet ween po l i c y - m a kers in the Dutch ministries and those in

Bru s s el s . Al t h o u gh 70-80% of Dutch envi ron m ental legi s l a ti on is determ i n ed direct ly or

i n d i rect ly by the EU, Bru s s els seems a long way aw ay to many Dutch po l i ticians and of f i-

c i a l s . Th ere is also som etimes a con s i dera ble gap bet ween the nego ti a tors in Bru s s els and

the futu re implem en ters of this policy in the Net h erl a n d s , as has been app a rent in rel a-

ti on to, a m on gst others , the Ni tra te Di rective .

Al t h o u gh the Net h erlands is sti ll a major con tri butor in con ceptual term s ,s h ort-

com i n gs in the implem en t a ti on of policy are undermining its cred i bi l i ty. The re s tora ti on

of this cred i bi l i ty is an essen tial precon d i ti on if the Net h erlands is to play a sti mu l a tory

ro l e , wh en de s i ra bl e , in the furt h er devel opm ent of Eu ropean envi ron m ental po l i c y,

h owever. The Net h erlands is incre a s i n gly becoming a pa rt of Eu rope . This Eu rope is

u n der going dynamic devel opm en t s , and rapid ch a n ges are taking place on many fron t s

in its con s ti tuti on , b a l a n ce of power and coopera tive rel a ti on s h i p s . Th ere wi ll sti ll be

room for co u n tries wh i ch wish to pre s s , in close coopera ti on with like - m i n ded fell ow

s t a te s , to go beyond the com m on den om i n a tor in certain policy are a s . These pace s et ters

a re nece s s a ry, but can on ly functi on properly if t h ey form tactical all i a n ces with other

m em ber state s . Fu rt h erm ore the role of p i on eer can on ly be fulfill ed properly if EU law

is implem en ted sati s f actori ly at hom e .

4 . 2 Future development  of  European env ironmenta l pol icy

The futu re devel opm ent of Eu ropean envi ron m ental policy is uncert a i n . Progre s s

can be ra t h er falteri n g, with two steps forw a rd being fo ll owed by a step back w a rd s . Over





the long term the ach i evem ents at the Eu ropean level have been con s i dera bl e . But mu ch

s ti ll remains to be don e ; in the light of this the Council has the fo ll owing com m ents on

the five Eu ropean envi ron m ental policy bo t t l en ecks referred to earl i er.

The dec i s i on-making stru ct u re of the EU is under discussion . Du ring the com-

ing dec ades the EU wi ll grow from its current 15 mem ber states to a po s s i ble mem ber-

ship of over 30. We cannot yet say at pre s ent wh ere this process wi ll or should stop. Wh a t

is clear is that radical ch a n ges need to made to the tra n s p a rency and dem oc ra tic legi ti-

m acy of Eu ropean insti tuti ons su ch as the Eu ropean Pa rl i a m en t , the Com m i s s i on , t h e

role of h e ads of govern m ent and the indivi dual sectoral Councils of Mi n i s ters , but also

to the way standards and certi f i c a ti on bodies functi on . This is important not on ly to

en su re the EU works as a po l i tical en ti ty, but also spec i f i c a lly for the futu re of EU envi-

ron m ental po l i c y. The su pport base for Eu ropean envi ron m ental policy wi ll have to be

broaden ed , both within mem ber states and at the Eu ropean level . As far as the en l a r ge-

m ent of the EU is con cern ed , the Council con s i ders that on envi ron m ental grounds the

envi ron m ental acquis should app ly to as large a terri tory as po s s i bl e . This wi ll ulti m a tely

produ ce the gre a test envi ron m ental ben ef i t . Acce s s i on Co u n tries wi ll cert a i n ly have to be

a ll owed tra n s i ti onal peri od s , but all agreem ents must envi s a ge the (ulti m a te) adopti on in

f u ll of the envi ron m ental acquis and full mem bers h i p. It wi ll therefore be not so mu ch a

qu e s ti on of a mu l ti - s peed Eu rope as a Eu rope with different ‘d i s t a n ces to target’, t h e s e

t a r gets not va rying bet ween co u n tri e s4 0. The Council of co u rse realises that more is at

s t a ke , in the en l a r gem ent of the EU, than just the envi ron m en t ; con s i dera ti ons of s t a bi l-

i ty or sec u ri ty may take preceden ce . But it is vital that solidari ty - after all an essen ti a l

el em ent in the pre s ent stru ctu re of the EU - is not underm i n ed . From con s i dera ti ons of

envi ron m ental ef fectiveness it must be made as attractive as po s s i ble to progress from the

o utermost layer inw a rd s .

The ef fective implem en t a ti on of Eu ropean envi ron m ental policy must be taken

m ore firm ly in hand not on ly by mon i toring the tra n s po s i ti on and implem en t a ti on

m ore cl o s ely, but also by opera ti onalising and improving the qu a l i ty of i n s pecti on and

en forcem en t , both at the Eu ropean level and at the nati onal and regi onal levels wi t h i n

the mem ber states them s elve s . As part of t h i s , the inter- co u n try com p a ra bi l i ty of t h e

n a ti onal inspecti on and mon i toring instru m ents should be en h a n ced . An indepen den t

Eu ropean Envi ron m ent In s pectora te is needed wh i ch coopera tes ef fectively with the

n a ti onal inspectora te s . The power to fine should be con s i s ten t ly invo ked and if n ece s s a ry

fines should be sti f fen ed . At pre s ent the Com m i s s i on is heavi ly depen dent on the com-

plaints it receives from indivi duals and envi ron m ental or ga n i s a ti on s , and it co u l d

s tren g t h en this mechanism by publicising opportu n i ties to lod ge complaints and by

40 But the targets can of co u rse ch a n ge wh en policy is ti gh ten ed . Aga i n , this wi ll app ly to all mem ber state s .





f ac i l i t a ting the role of envi ron m ental or ga n i s a ti on s . Su pport for these mechanisms wi ll

be parti c u l a rly important for the Acce s s i on Co u n tri e s .

The i n tegra ti on of the envi ron m ent into other policy sectors must be inten s i f i ed

in va rious ways . A po s i tive devel opm ent is that Pre s i dent Prodi has establ i s h ed a core

group of Com m i s s i on ers under his pers onal leadership for a nu m ber of policy are a s ,

i n cluding su s t a i n a ble devel opm en t . Not on ly wi ll this hopef u lly boost ef fectiven e s s , but it

is also an important signal of the va lue wh i ch the Pre s i dent of the Com m i s s i on attach e s

to these top i c s . In ad d i ti on , the va rious sectoral Councils of Mi n i s ters need to coord i n a te

t h eir dec i s i on-making more cl o s ely. It is important that the Eu ropean Pa rl i a m ent takes a

m ore prom i n ent role in dec i s i on - m a k i n g. In d ivi dual sectors also need to report on the

progress they are making along the road to su s t a i n a bi l i ty; s oc i etal and po l i tical pre s su re

is a precon d i ti on for this. Su s t a i n a bi l i ty cri teria need to be set for ex pen d i tu re under the

m a j or EU bu d gets for the va rious policy sectors , with rei m bu rs em ent being requ i red if

the con d i ti ons are not met within spec i f i ed term s . Ex peri en ce with the pen a l ty cl a u s e

s h ows that this sancti on can be a parti c u l a rly ef fective instru m ent in get ting directive s

i m p l em en ted . Because the need for ex ternal integra ti on is spell ed out in the wording of

tre a ti e s , it is legi ti m a te to con s i der wh et h er this integra ti on process could be accel era ted

by appealing to the Eu ropean Co u rt .

The import a n ce of i n c reasing su pport for stren g t h ening envi ron m ental po l i c y

and en su ring its implem en t a ti on is bet ter po l i ced has alre ady been em ph a s i s ed . It should

be ob s erved that su pport - building is an activi ty well su i ted to being undert a ken by indi-

vi dual mem ber states in bi l a teral coopera ti on with other mem ber states or app l i c a n t

s t a te s . A great deal is alre ady happen i n g, but this needs to be rei n forced , with mem ber

s t a tes making use of t h eir ex pertise and knowl ed ge in areas of envi ron m ental policy in

wh i ch they are them s elves stron g.

G l obal agreem ents on containing the envi ron m ental impact of trade a re needed

because no single bl oc or con ti n ent is able to solve envi ron m ental probl ems wi t h o ut the

h elp of o t h ers . The fort h coming Mi ll en n ium Round may help in this rega rd ,a l t h o u gh

pro s pects here are unprom i s i n g. While from the Dutch pers pective Eu ropean envi ron-

m ental policy som etimes appe a rs to be a step back w a rd s , in the con text of world trade it

should be ch eri s h ed as an ach i evem en t . The Council takes the vi ew that the quest for the

gre a ter libera l i s a ti on of world trade should be accom p a n i ed by a gre a ter insti tuti on a l i s a-

ti on and intern a l i s a ti on of envi ron m ental po l i c y. Not one wi t h o ut the other. In its advi ce

‘G l obal su s t a i n a bi l i ty and the eco l ogical foo tpri n t’4 1 the V ROM Council advoc a tes that

the WTO should accept the con s equ en ces of i n tern a ti onal envi ron m ental tre a ties and

4 1 See foo tn o te 1.





a pp ly them in the trade ru l e s . The shifting of envi ron m ental costs to others or to futu re

gen era ti ons must be preven ted , and all co u n tries have a ri ght to a fair share to the gl ob a l

‘eco s p ace’. In this spirit of p a rtn ers h i p, wh i ch ech oes the 1992 Decl a ra ti on of Ri o, ef fort s

should be made du ring the Mi ll en n ium Round to anch or envi ron m ental requ i rem en t s

m ore firm ly in intern a ti onal trade agreem en t s .

4 . 3 Dutch  env i ronme ntal  pol icy in  the  European contex t

Far more than could be envi s a ged wh en the advi ce request was formu l a ted , t h e

fort h coming en l a r gem ent looks as though it wi ll lead to radical ch a n ges in the con f i g u ra-

ti on and dec i s i on-making stru ctu re of the EU. The proposals of the Deh aen e

Com m i t tee , for ex a m p l e , wi ll have profound con s equ en ces for the landscape wi t h i n

wh i ch Eu ropean envi ron m ental policy wi ll take form over the coming ye a rs ; it is not yet

po s s i ble to make out all the fe a tu res of this landscape . Fu rt h erm ore it is not en ti rely cl e a r

what the ground rules wi ll be . This does not make it any easier to formu l a te this advi s e ,

but a nu m ber of clear con clu s i ons can be drawn in rega rd to the qu e s ti ons asked by the

Mi n i s ter:

a Should the Net h erlands be see k i n g, in its Eu ropean po l i c y, m a x i mum uniform i ty

in pro tecti on levels? or

b should the Net h erlands be seeking to make active use of the po s s i bi l i ties of fered

by Eu ropean law for a mu l ti - s peed Eu rope and for differen tials in the level of

envi ron m ental pro tecti on? and

c should the Net h erlands be taking a lead in forming all i a n ces with a vi ew to ‘cl o-

s er coopera ti on’ ?

Uniform protection level throughout Europe?

Any de s i red level of envi ron m ental pro tecti on (in terms of qu a l i ty standards) is

b a s ed on some form of s c i en tific and/or po l i tical con s en sus on the accept a bi l i ty of t h e

risks to human health and the vu l n era bi l i ty of eco s ys tem s . These are tra n s l a ted into limit

va lues and som etimes also target va lues for indivi dual po llut a n t s . A differen ti a ted

a pproach to the underlying risk assessments bet ween mem ber states is not appropri a te

bel ow a certain level : a Greek woman and a Swiss man do not differ in their sen s i tivi ty to

po lluti on , and nor do a Spanish and a Finnish osprey, so there are no grounds for differ-

en ti a ti on in risks in this re s pect . These risk assessments may of co u rse be ad ju s ted at any

time by dec i s i on - m a kers on the basis of n ew scien tific data or social con s i dera ti on s , but

t h ey wi ll then again app ly to all mem ber state s . In so far as the Mi n i s ter ’s qu e s ti on rel a te s

to human health, it can be answered very cl e a rly in the affirm a tive : the assessment of t h e

health risks wh i ch are accept a ble should be the same thro u gh o ut the EU and should lead

to the same basic set of limit and target va lues every wh ere . In the case of envi ron m en t a l

ef fects wh i ch affect human well - being but do not thre a ten health and do not cro s s

n a ti onal fron ti ers (su ch as noi s e ) , a uniform level of pro tecti on need not nece s s a ri ly be





i m po s ed mandatori ly; n a ti onal or regi onal standards can be set within a certain ra n ge

wh i ch ref l ect local circ u m s t a n ces and preferen ce s .

A certain differen ti a ti on is po s s i ble in rel a ti on to eco s ys tem s : s en s i tive eco s ys tem s

m ay ju s tify a high er pro tecti on level .F i n a lly, s t a n d a rds less stri n gent than the uniform

pro tecti on level can be con tem p l a ted for a pre - a greed peri od , provi ded this is a tra n s i-

ti onal situ a ti on . In su ch cases the time over wh i ch the final obj ective is ach i eved may be

n ego ti a bl e , but not the final obj ective itsel f .

Differentiation in the manner in which the protection level is achieved?

G iven envi ron m ental qu a l i ty standards based on risks to the health of hu m a n s

and animals, and on the vu l n era bi l i ty of eco s ys tem s , con s i dera ble va ri a ti on wi ll be

n eeded in the way in wh i ch the pro tecti on level is ach i eved . Th ere is alre ady a hu ge

d ivers i ty in local and regi onal circ u m s t a n ces , and this divers i ty wi ll increase furt h er wi t h

the en l a r gem ent of the EU. These circ u m s t a n ces inclu de pop u l a ti on den s i ty, s oil ch a rac-

teri s ti c s ,w a ter re s o u rce s , bi od ivers i ty, prec i p i t a ti on pattern s ,i n du s tri a l i s a ti on ,a gri c u l-

tu re and animal hu s b a n d ry, etc . Va ri a ti on wi ll therefore be needed in em i s s i on and prod-

u ct standards to produ ce a sati s f actory final situ a ti on in terms of the pro tecti on level .

This is of ten rega rded , i n correct ly, as a differen ti a ti on in the level of pro tecti on .

The Net h erlands must also be re ady to argue for differen ces in speed , em i s s i on

s t a n d a rds and produ ct standards for itsel f , wh ere nece s s a ry. In the vi ew of the Council it

is equ a lly important that differen ti a ti on in the perm i t ted instru m ents should be perm i t-

ted .G iven the divers i ty of l ocal circ u m s t a n ces it is very important that EU directives and

reg u l a ti ons should shift from means-ori en ted to re su l t s - ori en ted measu re s . Coven a n t s

a re a good example of t h i s ,a l t h o u gh this instru m ent is not equ a lly appropri a te in all

m em ber states given the differen ces in size , l egal sys tem and cultu re . This wi ll make

to u gh demands in terms of i m provem ents in the qu a l i ty and coord i n a ti on of i n s pecti on

and en forcem ent in all mem ber state s . Fu rt h erm ore ,i n s tru m ents de s i gn ed in parti c u l a r

to opera te at the intern a ti onal level wi ll have to be introdu ced as uniform ly as po s s i ble in

order to maximise the terri tory over wh i ch they app ly. The scope for differen ti a ti on in

produ ct standard s , em i s s i on standards and instru m ents is limited because of Eu rope a n

policy on the internal market and com peti ti on . The rules con cern ed do however provi de

s ome lati tu de for differen ti a ti on .

A lead role for the Netherlands in seeking closer cooperation?

The Net h erlands is incre a s i n gly becoming a pa rt of Eu rope . Most envi ron m en t a l

m a t ters can on ly be solved thro u gh intern a ti onal coopera ti on , and even this is difficult

en o u gh . Th ere wi ll sti ll however be room for co u n tries wh i ch , in close coopera ti on wi t h

l i ke - m i n ded mem ber state s , wish to exert pre s su re to go beyond the com m on den om i n a-





tor in certain policy are a s . These tra i l bl a zers are nece s s a ry, but can on ly functi on prop-

erly if t h ey form tem pora ry tactical all i a n ces with other mem ber state s . A ‘h o l i er- t h a n -

t h o u’ a t ti tu de in this rega rd wi ll be co u n terprodu ctive , and it is also clear that (the

re s tora ti on of) cred i bi l i ty is an essen tial precon d i ti on if the Net h erlands is to play a

s ti mu l a tory role in the furt h er devel opm ent of Eu ropean envi ron m ental po l i c y.

It is sti ll unclear prec i s ely what form this cl o s er coopera ti on wi ll take . This is

rel a ted cl o s ely to the fort h coming ch a n ges in the EU’s dec i s i on-making stru ctu re . But

the Mi n i s ter ’s qu e s ti on can therefore be answered in the affirm a tive . The Net h erl a n d s

can cert a i n ly, with appropri a te mode s ty and a re s tored cred i bi l i ty in rel a ti on to its imple-

m en t a ti on of EU po l i c y, p a rti c i p a te in a va n g u a rd group wh i ch see k s , for ex a m p l e , to

devel op new instru m ents for cl i m a te po l i c y. The discussions alre ady taking place abo ut

the introdu cti on of a Eu ropean en er gy / C O2 tax in a small group of co u n tri e s4 2 exem p l i-

fies this well . The Net h erlands could also join with other co u n tries in advoc a ti n g, for

ex a m p l e : an innova tive rethink on the issue of w a s te , i m proving the implem en t a bi l i ty of

reg u l a ti ons and inspecti on and en forcem ent at nati onal and regi onal but also Eu rope a n

l evel , cl o s er integra ti on bet ween the va rious policy sectors at the Eu ropean Com m i s s i on ,

bo l s tering the su pport for envi ron m ental policy and the role of envi ron m ental or ga n i s a-

ti ons in the Acce s s i on Co u n tri e s , and placing Eu ropean funding on a su s t a i n a ble basis.

And in rel a ti on to the po s tu re of the EU in the fort h coming WTO Mi ll en n ium Ro u n d ,

the aim should be to en su re that intern a ti onal trade tre a ties incorpora te envi ron m en t a l

con d i ti on s , and do not detract from pre s ent Eu ropean envi ron m ental po l i c y

4 2 The term eco - S ch en gen has been used to refer to su ch a gro u p i n g, by analogy with agreem ents made

by the group of EU co u n tries on policy tow a rds asylu m - s ee kers . These agreem ents have since been ‘pro-

m o ted ’ to EU po l i c y.
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S u b j e c t :

Advice request

C h a i r m a n ,

The 1999 Work Programme of the VROM Council refers to one global and one

European advice.

I hereby request you to orient the global advice towards the so-called ‘ecological

footprint’, and the advice on European environmental policy towards the issue of

a multi-speed Europe. 

A more detailed specification of the issues to be tackled in these two advices is

a t t a c h e d .

Please would you let me have your advices by 1 May 1999 (Global) and 31

December 1999 (Europe) respectively.

Yours faithfully

The Minister of Housing, Public Health and the Environment

J.P. Pronk

To the Chairman and members of the
VROM Council
Postbus 30945
P.O. Box 30945
IPC 105
2500 GX  The Hague

Anne x 1  Advice  request



Request for advice on European environmental policy

1. Introduction

The environmental situation in the Netherlands can be likened to a patchwork quilt of
p r o blems and solutions. Not all problems are equally severe, and policy is formulated in
m a ny arenas and implemented in many different ways. There are therefore considerabl e
d i fferences in environmental protection levels across Europe.

The new possibilities offered by the Treaty of Amsterdam for differences in the speed at
which environmental policy is developed and in protection level, and the future enlarg e-
ment of the EU make it relevant to ask how these possibilities should be used.

I therefore hereby request you to advise on the future Dutch stance on European env i-
ronmental policy in the light of the existing and future possibilities for a multi-speed
Europe and for differences in environmental protection levels in the EU.

The background to this request is outlined below, in particular the possibilities in
European law for flex i b i l i t y, the prospect of an enlarged EU and various considerations
relating to the development of European environmental policy. The question is then
spelled out in greater detail.

2. Backgr o u n d

Possibilities in European law for flexibility

According to current practice the EC Treaty offers, or does not exclude, the follow i n g
possibilities for flex i b i l i t y :

a. Member states can - subject to an obl i gation to notify the Commission - maintain or
adopt a higher national level of protection after community measures have been take n
under the ‘Environment Ti t l e ’( A rticles 130r to 130t incl.)

b. Such measures can specify that member states can maintain their lower level of pro-
tection temporarily and part i a l ly (Article 130s(5)).

c. Member states can - provided this is approved by the Commission - apply a higher
l evel of environmental protection when an Internal Market harmonisation measure is
adopted (Article 100a(4)). So far this has happened on 10 occasions (the Netherlands 3,
Denmark 3, Germ a ny 2 and Sweden 2), of which only 2 have been processed by the
Commission (approval). These relate mainly to national bans on the use of the sub-
stances cadmium, creosote and PCPs, while Community product directives still perm i t
these substances in low concentrations.

d. The Internal Market harmonisation measures referred to in c. sometimes establ i s h
ranges within which member states are required to adjust their national leg i s l a t i o n ,
instead of univalent standards.



e. On the accession of a country to the EU, transitional periods can be established within
which national legislation must be amended. Fi n l a n d, Austria and Sweden obtained
d e r ogations until 1 January 1999 for their higher protection levels relative to some inter-
nal market directives. The Community may achieve these higher levels in the interve n-
ing period. If not these countries will have to take a step backwards (or make use of
A rticle 100a(4)).

f. In areas where Community regulation is lacking, a group of member states can
decide, outside of the EU, to harmonise, or to limit the dive rgence in, their national reg-
u l a t o ry regimes. An example of this is the series of agreements between The Hague,
Helsinki, Vienna, Berlin and Stockholm on energy taxes, which have so far stalled in the
E c o Fin Council because of the unanimity requirement (Article 99).

g. Recent proposed directives and other reg u l a t o ry initiatives have ex p l i c i t ly included
d i fferentiation (or the possibility of differentiation) between countries or reg i o n s .
Examples include the Water Fr a m ework Directive with its river basin approach and the
a greements on differing national percentage reductions for CO2 e m i s s i o n s .

In summary, both the Treaty and decisions based on it give member states the latitude to
maintain their protection levels at, or adjust them to, a higher level than that of the
acquis communautaire, and sometimes to maintain them temporarily at a lower leve l .

Treaty of A m s t e rd a m

The Treaty of Amsterdam increased the latitude for member states to deviate from
Community policy.

a. The uncertainty as to whether the exception provisions of A rticle 100a(4) apply to
national environmental policy still to be introduced was resolve d, affi rm a t ive ly.

b. ‘Closer cooperation’ b e t ween member states within the EU was made possible by
means of nine general conditions (e.g. a last resort clause and participation by a major-
ity of member states).

The approx i m a t e ly 20% of Community environmental policy based on the creation of
the internal market (Article 100a) is excluded from ‘closer cooperation’ in the first pillar
of the EU. The same applies to environmental policy based on A rticles relating to trade,
a griculture, fisheries, transport and economic and social cohesion.

An enlarged EU
A start has now been made with the formal negotiations with six candidates for mem-
bership from Central and Eastern Europe and Cyprus. The first accessions are ex p e c t e d
to take place in the first half of the next decade.

The Netherlands has hitherto taken the view in the enlargement negotiations that the full
adoption of the acquis communautaire and its prompt implementation in the env i r o n-
mental field is a condition of accession. For environmental legislation for specifi c
media, a differentiated approach can be taken to transitional periods for individual direc-



t ive articles for different acceding countries, depending on the environmental situation.
L egislation on administrative procedures such as EIA, integrated pollution preve n t i o n
and control (IPPC) and access to environmental information must be adopted at the time
of accession. Where the environmental quality is better than in the EU it is necessary to
guard against any deterioration in that quality.

C o n s i d e rations in developing European env i ronmental policy

M a ny analysts suggest that the acquis communautaire in the environmental field has
d eveloped during the last 25 years because of pressure from a leading group of countries
such as Germ a ny, the Netherlands and Denmark. This leading group was always able to
persuade the other member states during this period - also when decisions on env i r o n-
mental matters were subject to unanimous voting - by referring to the transboundary
nature of the pollution (air, water) and the trade implications of the policy on sub-
stances. These arguments in fact militate against ‘closer cooperation’. Furt h e rmore the
pressure of the leading group might we a ken because the other member states can inv i t e
the leading group to cooperate more closely amongst themselves. In the long run this
could lead to a two-tier system of environmental protection levels in Europe.

It could however also become increasingly difficult to convince a qualified majority of
member states, in particular after the enlargement, of the need to raise the level of pro-
tection in the EU. ‘Closer cooperation’ will then provide an opportunity to those mem-
ber states which favour a more stringent policy. Furt h e rmore it is possible that this
higher level of environmental protection could become a benchmark within the EU, for
example through investment decisions by industry.

E nvironmental policy is also based on Treaty articles for which the unanimity of mem-
ber states is required, e.g. A rticle 99 (indirect taxes) and A rticle 235 (safety net clause).
A familiar example is the hitherto vain attempts to set up a European energy tax.
Although the introduction of qualified majority voting would be the preferred course,
the introduction of ‘closer cooperation’ can also provide a solution. The decision in this
r egard would then in fact be taken by qualified majority.

3. Advice request

A gainst the background of the above, my advice request can be formulated as follow s :
• Should the Netherlands be seeking, in its European policy, maximum uniformity in

protection levels? or
• should the Netherlands be seeking to make active use of the possibilities offered by

European law for a multi-speed Europe and for differentials in the level of env i r o n-
mental protection? and

• should the Netherlands be taking a lead in forming alliances with a view to ‘closer
c o o p e r a t i o n ’ ?

These matters need to be looked at in the context of the future enlargement of Europe.

The criteria for addressing these questions are the objectives set forth in the NEPP3 to
the extent that decisions at the EU level contribute to their realisation. Relevant areas



would in the first place be issues with a global and regional scope such as climate
change and acidification, and target groups such as transport and industry.

G iven the wide range of objectives formulated in the NEPP3, a distinction might be
made, for example by theme, target group, policy phase and aspect, in formulating the
advice. For example the Dutch room for manoeuvre in EU negotiations may be gr e a t e r
in relation to the deployment of instruments, for example for the introduction of an
e n e rgy tax, than in relation to setting quality objectives, for example limit values for air-
b o rne part i c l e s .

The Treaty of Amsterdam is expected to enter into force in March 1999. I would there-
fore appreciate receiving your advice by the end of December 1999.





An nex  2:  Gl ossary o f terms and ab brevia tions

Acquis com mu n a ut a i re the to t a l i ty of l aws and reg u l a ti ons of the Eu rope a n

Un i on

Agenda 21 a re sult of the 1992 UN Con feren ce on Envi ron m en t

and Devel opm ent in Rio de Ja n ei ro

BAT Best Ava i l a ble Tech n i qu e s

Ben ch m a rk i n g policy instru m ent by wh i ch companies undert a ke to

be amon gst world leaders in terms of ( envi ron m en t a l )

perform a n ce

Bi oc i de n on - a gri c u l tu ral pe s ti c i de

C A P com m on agri c u l tu ral po l i c y

C E N Eu ropean Standards In s ti tute

C F C s ch l orof lu oroc a rbons (wh i ch dep l ete the ozone layer )

Clean Devel opm ent Mech a n i s m a so-call ed flex i ble instru m ent by wh i ch a co u n try

ach i eves part or all of its greenhouse gas redu cti on

obl i ga ti on in a co u n try wi t h o ut a Kyo to obl i ga ti on

C O2 c a rbon diox i de , the main greenhouse ga s

Com m i s s i on in this advi ce , the Eu ropean Com m i s s i on : the EU

i n s ti tuti on wh i ch makes proposals for Eu ropean legi s-

l a ti on and measu re s , su pervises their app l i c a ti on and

coord i n a tes implem en t a ti on of Com mu n i ty po l i c y

Council of Mi n i s ters m eeting of the Mi n i s ters of m em ber states re s pon s i bl e

for a particular policy are a , for example the

E nvi ron m ent Co u n c i l

Coven a n t a rra n gem ent by wh i ch agreem ents are made wi t h o ut

l egal com p u l s i on

Cro s s - com p l i a n ce su pport for agri c u l tu re in exch a n ge for specific envi-

ron m ental perform a n ce

Decl a ra ti on of Ri o decl a ra ti on re su l ting from the UNCED in Rio de

Ja n ei ro in 1992

Deh aene Com m i t tee reported to the Eu ropean Com m i s s i on on the en l a r-

gem ent of the EU

Di rective binding instru m ent of Eu ropean po l i c y, wh i ch mu s t

be tra n s po s ed into nati onal legi s l a ti on

E A P E nvi ron m ental Acti on Programme of the EC/EU

E C Eu ropean Com mu n i ty

E co l a bel envi ron m ental inform a ti on on produ ct s

E co t a x fiscal instru m ent for ach i eving envi ron m ental po l i c y

obj ective s





E E B Eu ropean Envi ron m ental Bu reau (a Eu ropean asso-

c i a ti on of envi ron m ental or ga n i s a ti on s )

E I N E C S Eu ropean Inven tory of Ex i s ting Ch emical Su b s t a n ce s

E m i s s i ons trading a so-call ed flex i ble instru m ent by wh i ch a co u n try or

or ga n i s a ti on realises its greenhouse gas redu cti on

obl i ga ti on in part or in full by nego ti a ti on in another

co u n try or or ga n i s a ti on with a Kyo to obl i ga ti on

E n d - of - p i pe approach a pproach by wh i ch po lluti on is tack l ed just before

release into the envi ron m ent ra t h er than furt h er

u p s tream in the proce s s

E nvi ron m ent Co u n c i l m eeting of the Envi ron m ent Mi n i s ters of m em ber

s t a te s

E nvi ron m ental acqu i s to t a l i ty of envi ron m ental laws and reg u l a ti on s

E U Eu ropean Un i on

E U 1 5 The pre s ent con f i g u ra ti on of the EU with 15 mem ber

s t a te s

Eu ropean Co u rt of Ju s ti ce h i ghest co u rt in the Eu ropean Un i on , also referred to

as the Eu ropean Co u rt

Eu ropean Envi ron m ent Agen c y Eu ropean or ga n i s a ti on for mon i toring envi ron m en t a l

qu a l i ty in mem ber state s ,l oc a ted in Copen h a gen

Fra m ework directive d i rective wh ereby obj ectives are set at Com mu n i ty

l evel , but mem ber states retain the flex i bi l i ty to

ch oose the mix of i n s tru m ents wh i ch in their vi ew is

most co s t - ef fective and ef f i c i en t

G M O s gen eti c a lly mod i f i ed or ga n i s m s

G N P gross nati onal produ ct

Hel s i n k i venue of Eu ropean summit in Decem ber 1999

I M PE L Eu ropean en forcem ent net work

Im p l em en t a ti on a pp l i c a ti on of l egi s l a ti on

In f ri n gem ent proceed i n gs proceed i n gs taken by the Eu ropean Co u rt of Ju s ti ce

wh en it con s i ders a mem ber state is app lyi n g, for ex a-

mple the provi s i ons of a directive , i n adequ a tely

In ternal market the econ omic market within the EU

I P P C In tegra ted Po lluti on Preven ti on and Con tro l

( Eu ropean Di rective )

Joint Im p l em en t a ti on a so-call ed flex i ble instru m ent by wh i ch a co u n try

realises its greenhouse gas redu cti on obl i ga ti on in

p a rt or in full by nego ti a ti on in another co u n try wi t h

a Kyo to obl i ga ti on





Kyo to venue of the fifth Con feren ce of the Pa rties to the

Cl i m a te Tre a ty, Decem ber 1997, at wh i ch the so-call ed

Kyo to Pro tocol was passed

Limit va lu e s t a tutory envi ron m ental qu a l i ty standard , of wh i ch

account must be taken

Ma a s tri cht Tre a ty tre a ty of Eu ropean Un i on , 1 9 9 2

Mi ll en n ium Ro u n d fort h coming round of n ego ti a ti ons of WTO

N E P P Na ti onal Envi ron m ental Policy Plan

N G O n on - govern m ental or ga n i s a ti on

N H3 a m m on i a

N Ox n i trogen ox i de s

O E C D : O r ga n i s a ti on for Econ omic Coopera ti on and

Devel opm en t

P C P pen t ach l oroph en o l , a bi oc i de used in ti m ber pre s erva-

ti on agen t s

Perverse su b s i dy a su b s i dy wh i ch , as a side - ef fect ,s ti mu l a te s , and the-

reby ef fectively sancti on s , the non - su s t a i n a ble use of

re s o u rce s

Pri ori ty su b s t a n ce s su b s t a n ces pre s ent in the envi ron m ent wh i ch are cau-

sing a non - n egl i gi ble risk to humans and/or eco s ys-

tem s

Reg u l a ti on Eu ropean legal instru m ent direct ly binding on mem-

ber states wi t h o ut requ i ring tra n s po s i ti on into

n a ti onal legi s l a ti on

Re s o luti on n on - binding instru m ent of Eu ropean po l i c y

Ri o Rio de Ja n ei ro, the venue of the 1992 UN Con feren ce

on Envi ron m ent and Devel opm en t

Si n gle Eu ropean Act doc u m ent revising the Tre a ty of Rom e

S O2 su l phur diox i de

S tru ctu ral fund ( s ectoral) Eu ropean fund for financing proj ects in

m em ber state s

Su b s i d i a ri ty pri n c i p l e principle that matters wh i ch can be dealt with by a

l ower body should not be undert a ken by a high er

body

Su s t a i n a ble devel opm en t a devel opm ent wh i ch satisfies the needs of the pre s en t

gen era ti on wi t h o ut com promising the abi l i ty of

f utu re gen era ti ons to meet their own need s

Ta r get va lu e a non - s t a tutory va lue wh i ch indicates the point at wh i ch envi-

ron m ental ef fects can be con s i dered negl i gi bl e





Tre a ty of Am s terd a m tre a ty of Eu ropean Un i on ,1 9 9 7 , en tered into force

May 1999

Tre a ty of Rom e f i rst tre a ty of E C , revi s ed by the Si n gle Eu ropean Act

U N / E C E the Econ omic Com m i s s i on for Eu rope of the Un i ted

Na ti on s

U N C E D Un i ted Na ti ons Con feren ce on Econ omics and

Devel opm en t

Uru g u ay Ro u n d the last round of n ego ti a ti ons of the WTO

Va ri a ble geom etry con cept con cept wh ereby the scope of Eu ropean integra ti on

d i f fers in different groups of co u n tri e s

VOC vo l a tile or ganic com po u n d s

V ROM Co u n c i l Council for Ho u s i n g, S p a tial Planning and the

E nvi ron m en t

WTO World Trade Orga n i s a ti on : con su l t a tive forum on free

trade with con s i dera ble powers invo lving co u n tri e s

f rom all over the worl d





Annex 3 :  In format ion on the en largement o f the  EU 

Increasing influence of ‘Europe’

Po l i ti c a l , l egal and mon et a ry coopera ti on in Eu rope is growi n g. The integra ti on

process was started some forty ye a rs ago. Fo ll owing the recent en l a r gem ent from 12 to 15

m em ber states with the acce s s i on of Sweden , Finland and Au s tri a , f u rt h er en l a r gem ent is

s ch edu l ed invo lving ten Cen tral and Eastern Eu ropean co u n tri e s 4 3 , as well as Cypru s ,

Malta and Tu rkey. This process of i n tegra ti on means a gradual shift in po l i c y - m a k i n g

f rom the nati onal to the su pra n a ti onal level . Al t h o u gh the su b s i d i a ri ty principle is con-

s i s ten t ly em ph a s i s ed , Eu ropean reg u l a ti on wi ll have an increasing impact on daily life .

The free movem ent of good s , peop l e , capital and servi ces wi ll lead to a down grading of

n a ti onal fron ti ers to mere sign posts on the motorw ay: you are now en teri n g / l e aving the

Net h erl a n d s . The introdu cti on of the Eu ro wi ll con s i dera bly accel era te this proce s s .

Na ti onal fron ti ers wi ll incre a s i n gly be the del i m i ters of a reas with a different histori c a l ,

po l i tical and cultu ral past ra t h er than marking a crossing to a differen t

l ega l / econ om i c / po l i tical sys tem . The quest for the harm on i s a ti on of policy within the EU

is driven mainly by the de s i re to minimise trade barri ers . In equ a l i ties in envi ron m en t a l

policy could jeop a rdise the com peti tiveness of companies and/or co u n tri e s .O n ly 20% of

envi ron m ental legi s l a ti on derives from con s i dera ti ons of the internal market (gen era lly,

the free movem ent of goods ra t h er than com peti tiven e s s ) ,h owever, and 80% from envi-

ron m ental con s i dera ti on s .

Political shifts

E n l a r ging the EU to en compass new mem ber states unden i a bly of fers adva n t a ge s ,

va rying from expanding the internal market by more than 100 mill i on con su m ers and

workers to gre a ter po l i tical stabi l i ty in Eu rope . But after their acce s s i on these co u n tries wi ll

be fully invo lved in the dec i s i on - m a k i n g, and the qu e s ti on is wh a t , for ex a m p l e , this means

for the po l i tics of envi ron m ental po l i c y. The acce s s i on of the Scandinavian co u n tries and

Au s tria stren g t h en ed the po s i ti on of co u n tries su ch as the Net h erl a n d s , Den m a rk and

G erm a ny rel a tive to the co u n tries of So ut h ern Eu rope , but the anti c i p a ted furt h er en l a r ge-

m ent could swing the po l i tical balance - of - power back aga i n . These co u n tries have alre ady

i nve s ted heavi ly in the econ omic stru ctu re and in mod i f ying their legal and ad m i n i s tra tive

s ys tem s , with mu ch remaining to be don e , and are unlikely to be very keen on a furt h er

ti gh tening of envi ron m ental po l i c y. In the field of the envi ron m ent alone (this inclu de s

n a tu re con s erva ti on in EU terms) there are some 260 items of Eu ropean reg u l a ti on wh i ch

wi ll have to be implem en ted . Ma j or mod i f i c a ti ons wi ll be needed ,p a rti c u l a rly in the sectors

w a ter (parti c u l a rly urban wastew a ter ) , air (large com bu s ti on plant) and waste managem en t .

4 3 These are Po l a n d , Hu n ga ry, the Czech Rep u bl i c ,E s ton i a , Sl oven i a , Bu l ga ri a ,L a t vi a ,L i t hu a n i a ,

Romania and the Sl ovak Rep u bl i c .





How wi ll accession wo rk ?

The Tre a ty of Am s terdam (1997) makes furt h er en l a r gem ent of the EU po s s i bl e .

Agenda 2000 sets forth the stra tegy for this, and speaks of a ‘ Ma rs h a ll Plan for the co u n-

tries of Cen tral and Eastern Eu rope’ a m o u n ting (in 1997!) to Eu ro 75 bi ll i on . This wi ll

be accom p a n i ed by a re s tru ctu ring of the Stru ctu ral Fu n d s . This amount does not

i n clu de the inve s tm ents to be made by the candidate co u n tries them s elve s , wh i ch wi ll

also be en orm o u s . DG-XI recen t ly esti m a ted that the total cost of tra n s posing the envi-

ron m ental acqu i s4 4 i n to the legi s l a ti on of a ll the candidate mem ber states wi ll be abo ut

Eu ro 100-120 bi ll i on4 5 a l toget h er.

The Acce s s i on Co u n tries must meet the cri teria formu l a ted by the Copen h a gen

Eu ropean Council in 1993:

- po s sess stable insti tu tions wh i ch guara n tee co n s ti tu tional dem o cra c y, human ri gh t s

and the re s pe ct for and prote ction ofm i n o ri ti e s ;

- po s sess a functioning market eco n o my as well as the capa ci ty to cope with co m peti -

tive pre s su re and market fo rces within the Un i o n ;

- must be in a po s i tion to take on the obl i ga tions ofm em bers h i p, wh i ch implies that

the cou n try su b scri bes to the obje ctives of a pol i ti c a l , e conomic and monet a ry union.

The first phase of the nego ti a ti on process com prises the so-call ed ‘s c reen i n g’ of

the acquis com mu n a ut a i re . This screening is inten ded to answer three qu e s ti on s :

- is the candidate co u n try wi lling to accept the acqu i s ?

- does the nece s s a ry legi s l a ti on ex i s t ?

- does the co u n try have the insti tuti ons and financial re s o u rces needed for imple-

m en t a ti on ?

The re sults of the screening for the six co u n tries named are ava i l a bl e . It is now

qu i te clear that assimilating the acquis wi ll be a major task, that the civil servi ce and

o t h er insti tuti ons are not up to the task, and that both the candidate co u n tries them-

s elves and the EU have nowh ere near the financial re s o u rces needed to fund this tra n s-

form a ti on . Som etimes the ye a rs 2005-2007 are men ti on ed inste ad of 2002-2003 as po s s i-

ble dates for the acce s s i on4 6. The acceding co u n tries must be able and wi lling to app ly

the en ti re ed i f i ce of com mu n i ty laws , pre s c ri pti on s , s t a n d a rds and ben ch m a rk s .

Al t h o u gh a tra n s i ti onal peri od would appear to be ju s ti f i ed in some cases, the Council of

Eu rope has ru l ed out any idea of acce s s i on after on ly a partial accept a n ce of the acqu i s . It

44 The ‘acqu i s’ is the to t a l i ty of EU legi s l a ti on and agreem ents made (of wh i ch the envi ron m ent repre-

s ents a part) in force in the EU and wh i ch wi ll also have to app ly to the new mem ber state s .
4 5 Acce s s i on Stra tegies for Envi ron m en t : Meeting the Ch a ll en ge of E n l a r gem ent with the Ca n d i d a te

Co u n tries of Cen tral and Eastern Eu rope , COM(98) 294, 15 May 1998.
4 6 Rondje Eu rop a , Actu ele on derwerpen in het kader van het Duitse voor z i t ters chap van de Eu rope s e

Un i e .V N O - N C W, Ma rch 1999.





is therefore all or nothing, a l t h o u gh a tra n s i ti onal peri od wi ll be nego ti a bl e . The Co u n c i l

of Eu rope con clu des that it wi ll take ye a rs before the new mem ber states com p ly with all

a pp l i c a ble envi ron m ental reg u l a ti on : p a rt ly because of the high costs of i n trodu cti on

and part ly because the incen tive to con ti nue with the tra n s po s i ti on of the envi ron m en t a l

acquis wi ll redu ce on ce acce s s i on is a fact .
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